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Dedication

This volume is dedicated to the enduring legacy of Rabbi Akiva Eiger (1761–1837), one of the foremost gedolei
ha’acharonim, whose penetrating brilliance in Torah was matched by extraordinary humility, purity of character, and

unwavering devotion toKlal Yisrael.

Born into a distinguished family of Torah and shaped in the great centers of learning of his time, Rabbi Akiva Eiger
rose to become a preeminent authority in halachah, serving asRav andRosh Yeshivah in the illustrious community of
Posen. His Teshuvos and Chiddushim, marked by precision, depth, and clarity, remain foundational to the study of

Gemara and psak, guiding generations of talmidei chachamim.

Yet alongside his unparalleled greatness stood profound modesty and simplicity. As recorded by the Mitteler Rebbe,
who met him in Posen, he was “a genuine person… humble and unpretentious with all people,” embodying a life of

complete dedication to Torah and to the needs of his community.

This Kornitzer Edition of Shailos u’Teshuvos Rabbi Akiva Eiger, presenting the original Hebrew text with faithful
elucidation, is dedicated by the Kornitzer family, descendants of Rabbi Akiva Eiger, as an expression of gratitude to

Hashem for the privilege of transmitting his Torah and ensuring that his voice continues to illuminate future
generations.

May the merit of learning this sefer bring blessing to all who engage with it, and may we soon merit, with the coming
ofMoshiach, to hear new chiddushim in Torah from Rabbi Akiva Eiger himself. And may this eϥort serve toward
fulϮlling the longing so often expressed by the Lubavitcher Rebbe—that through the dissemination of Torah,

illuminated for our generation, we hasten the true and completeGeulah. MayMoshiach come speedily in our days,
.ממש



נג תשובה
Interest Deduction fromOrphans’ LoanWithout Heter Iska

Property Law > Laws of Interest in Loans and Commerce • Property Law > Laws of Bailees

Summary

Correspondent and Context: Rabbi Akiva Eiger wrote to Rabbi Meir Poizner, Av Beis Din of Schotland. An apotropos lent the
orphans’ money at interest without a heter iska, which structures a loan as a business investment.
The Question (Sha’ila): The guardian lent the money on a bond (obligatsion) at six percent interest. After the loan was completed,
he asked for eight percent, and the borrower agreed. The payments supported the orphans. The borrower now wants to repay the
principal after deducting the interest.
The Ruling (Teshuvah): Rabbi Akiva Eiger rules that the borrower may deduct all eight percent. He may deduct the original six
percent from the unpaid principal under kim li. The extra two percent is avak ribis because it was agreed only after the loan. The
Rema permits deducting this interest from an ordinary debt. A bond is not a mashkanta, so the special rule against deduction does
not apply. This form of avak ribis is not permitted for orphans’ money.
ShulchanAruch Background: ShulchanAruch, YorehDeah 160discusses ribis involving orphans’money. YorehDeah 166 addresses
deducting avak ribis from an unpaid debt and distinguishes amashkanta from other debts. ChoshenMishpat 81, 93, and 290 provide
the oath rules used in the second part of the teshuvah.
Key Disputes (Machlokes): The Mishneh LaMelech presents the Rashba and Rivash as disagreeing about why orphans need not
return ribis. The Rashba relies on gozeil u’ma’achil, the rule for one who robs and feeds his children, even for adults. The Rivash
relies on minors’ exemption frommitzvos. Rabbi Akiva Eiger suggests they may agree in the guardian’s standard case, but he does not
reject theMishneh LaMelech’s analysis. He also discusses whether shevuas hashutaχn requires hoda’ah bemiktzas and notes conϱicting
statements in the Sma.

To my colleague, the Gaon Rabbi Meir Poizner, may his light shine,
Av Beis Din of the holy community of Schotland.
Regarding what you asked us about a guardian (apotropos), who
lent orphans’ money on a bond (obligatsion) at six percent per year,
without a heter iska. A heter iska structures the transaction as an in-
vestment instead of an interest-bearing loan. Without it, the Ϯxed six per-
cent is ribis ketzutzah. And after the document was delivered to the
guardian and the money was given to the borrower, the guardian
said to the borrower that it would be proper for him to give the
orphans eight percent. And the borrower responded: “This too I
shall do.” And he gave the guardian the proϮts. The borrower paid

יאִָיר נרֵוֹ פּוֹיזְנרֶ מֵאִיר י רַבִּ הַגָּאוֹן לַעֲמִיתִי
אטְלַאנְד שָׁ ה קְדוֹשָׁ ה קְהִלָּ דִּ ין דִּ ית בֵּ אַב

הִלְוָה שֶׁ ס אַפּוֹטְרוֹפְּ בְּ אָלונּוּ ְ שּׁ שֶׁ בַר דְּ עַל
ה ָ שּׁ שִׁ לִיגַאטִיאָן אַבְּ עַל יתְמֵי דִּ זוזֵּי
עִיסְקָא ר הֶתֵּ לִי בְּ נָה לְשָׁ רַאצֶענְטִי פְּ
ס טְרוֹפְּ לְהַאַפְּ טָר ְ הַשּׁ מְסַר נִּ שֶׁ וְאַחַר
ס טְרוֹפְּ הָאַפְּ אָמַר לַהֲלוֶֹה עוֹת הַמָּ וְנתַָן
מוֹנהָ שְׁ לַיְתוֹמִים ן תֵּ יִּ שֶׁ מֵהָרָאויּ שֶׁ לַהֲלוֶֹה
ה אֶעֱשֶׂ זֶה גַּם הַהֲלוֶֹה יב וְהֵשִׁ רַאצֶענְטִי פְּ
טְרוֹפּוֹס וְהָאַפְּ הָרְוָחִים ס טְרוֹפְּ לְהַאַפְּ וְנתַָן
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Interest Deduction fromOrphans’ LoanWithoutHeter Iska

eight percent annually to the apotropos. And the guardian gave them
to the orphans to sustain them. And now the borrower claims he
wishes to repay the principal and deduct the two percent he paid
in excess each year. First, we shall discuss the law regarding the
six percent — whether he can deduct them as is the law with all
ribis ketzutzah (Ϯxed usury). The question is whether the usual duty
to return ribis ketzutzah also applies when orphans received it. At Ϯrst
glance, there is room to argue in favor of the orphans, based onwhat
the Rosh wrote in his Teshuvos,1 and so it was ruled as halacha (in
siman 160).2 The Rosh’s ruling was adopted as the authoritative halacha
in Shulchan Aruch, Yoreh Deah 160. If the guardian transgressed and
lent the orphans’ money at ribis ketzutzah, and fed it to the orphans,
they are exempt from repaying, even when they grow up. And the
Rashba derived this through a kal vachomer (a fortiori argument)3
from the law of onewho robs and feeds his children, who are exempt
from repaying. The children received and consumed the stolen property
through another person. TheRashba applies that rule all themore to these
orphans. However, the Mishneh LaMelech (Chapter 4, Halacha 14
of Hilchos Malveh)4 wrote that the Rashba and the Rivash disagree.
For the Rivash (siman 465) only exempted the orphans solely for
the reason that “orphans are not subject to performing mitzvos.”
The Rivash reasons that minors are not obligated to perform mitzvos, in-
cluding returning the interest. And consequently, this law applies only
to minors. But according to the Rashba, even with a guardian for
adult orphans, in such a case they are exempt. The Rashba’s reason
does not depend on the orphans’ age. And after the Mishneh LaM-
elech’s lengthy [discussion] of the dispute between the Rashba and
the Rivash, he wrote, and these are his words: “And there is room
to doubt: in a case where he gave the interest to the orphans but did
not [yet] return the principal — whether they deduct the interest
from them. That is, whether the borrower may oϥset the interest he paid
against the outstanding principal balance. Or perhaps, any deduction
without [actual] money is [tantamount to] extraction. Under silluki
belo zuzei apukei hu, deducting past interest from a debt counts as recover-
ing that interest. Thismay be barred because the orphans are exempt. And
according to the Rif, of blessed memory, even without a mashkanta
(mortgage), the law is so. And if so, here too, since they are exempt

טוֹעֵן ה וְעַתָּ לְהַאֲכִילָם לַיְתוֹמִים נְתָנָם
נֵי שְׁ ולְּנכַּוֹת רֶן הַקֶּ ק לְסַלֵּ רוֹצֶה שֶׁ הַהֲלוֶֹה
ה חִלָּ תְּ נָה שָׁ כָל בְּ עוֹדֶף נּתַָן שֶׁ רַאצֶענְטִי פְּ
יוכַּל אִם רַאצֶענְטִי פְּ ה ָ שּׁ שִׁ ין מִדִּ ר נְדַבֵּ
לִכְאוֹרָה קְצוצָּה ית רִבִּ כָּל דִין כְּ לְנכַּוֹתָם
מַה י פִּ עַל הַיְּתוֹמִים זְכותּ בִּ לַהֲפךְֹ ישֵׁ
לַהֲלָכָה סַק פָּ וְכֵן וּ"ת שְׁ בִּ הָראֹ"שׁ כָּתַב ֶ שּׁ
ס טְרוֹפְּ הָאַפְּ עָבַר אִם ק"ס) סִימָן (בְּ
קְצוצָּה ית רִבִּ בְּ הַיְּתוֹמִים מָעוֹת וְהִלְוָה
ם לֵּ שַׁ מִלְּ טורִּים פְּ לַיְּתוֹמִים וְהֶאֱכִילָם
מִכָּל בְּ זֶה "א בָּ רַשְׁ וְלָמַד לוּ גְדְּ יִּ שֶׁ כְּ אֲפִלּוּ
פְטורִּים דִּ ניָו בָּ ומַּאֲכִיל גּוֹזֵל ין מִדִּ ן כֵּ שֶׁ
ד' רֶק (פֶּ לֶךְ לַמֶּ נֶה מִשְׁ בְּ אָמְנָם ם לֵּ שַׁ מִלְּ
"א בָּ הָרַשְׁ דְּ תַב כָּ לְוֶה) מִמַּ י"ד הִלְכוֹת
תס"ה) (סִימָן הָרִיבָ"שׁ דְּ לִיגִי פְּ וְהָרִיבָ"שׁ
לָאו יתְַמֵי עַם מִטַּ רַק לַיְתוֹמִים פָטַר לאֹ
רַק ין הַדִּ ילָא ומִּמֵּ נִינְהוּ מִצְוָה ד מֶעְבַּ נֵי בְּ
טְרוֹפּוֹס אַפְּ בְּ גַּם "א בָּ לְהָרַשְׁ אֲבָל ים קְטַנִּ בִּ
טורִּים פְּ גַּוְונָא הַאי כְּ דוֹלִים גְּ לַיְתוֹמִים
מַחֲלקֶֹת בְּ לֶךְ לַמֶּ נֶה שְׁ הַמִּ אֲרִיכותּ וְאַחֲרֵי
וְישֵׁ לְשׁוֹנוֹ וְזֶה תַב כָּ וְהָרִיבָ"שׁ "א בָּ הָרַשְׁ
נתַָן וְלאֹ לַהֲיְתוֹמִים ית רִבִּ נתַָן בְּ ק פֵּ לְהִסְתַּ
ילְמָא דִּ אוֹ ית הָרִבִּ לְהוּ ין מְנכִַּ אִם רֶן הַקֶּ
ולְּהָרִי"ף הואּ אַפּוֹקֵי זוזֵּי לָא בְּ סַלּוקֵּי כָּל
ינאָ דִּ א נְתָּ כַּ מַשְׁ לאֹ בְּ אֲפִלּוּ לִבְרָכָה זִכְרוֹנוֹ
פְטִירֵי דִּ יוָן כֵּ י נמֵַּ הָכִי ן כֵּ וְאִם הואּ הָכִי
אִם נִינְהוּ מִצְוָה ד מֶעְבַּ נֵי בְּ לָאו דְּ מֵחֲמַת
לָא בְּ סַלּוקֵּי כָל דְּ ין מְנכִַּ אֵין רֶן מֵהַקֶּ אַף ן כֵּ

לְשׁוֹנוֹ כָּאן עַד הואּ אַפּוֹקֵי זוזֵּי

1SA, Yoreh Deah 160. The Shulchan Aruch codiϮes the Rosh’s ruling regarding an apotroposwho lent orphans’ money at ribis ketzutzah and used the interest
for the orphans’ sustenance.

2SA, Yoreh Deah 160. The Shulchan Aruch codiϮes the Rosh’s ruling regarding an apotroposwho lent orphans’ money at ribis ketzutzah and used the interest
for the orphans’ sustenance.

3TheRashba’s reasoning draws on theTalmudic principle (BavaKamma112a) that onewho robs and feeds his children exempts them from liability, and applies
this a fortiori to orphans who consumed ribis through a guardian.

4Mishneh LaMelech on Rambam, Hilchos Malveh VeLoveh, Chapter 4, Halacha 14.
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because they are not subject to performing mitzvos, then even from
the principal onemay not deduct, for any deductionwithoutmoney
is extraction.” End of quote.
Now, even though the Mishneh LaMelech phrased his language [as
follows]: “since they are exempt... because they are not subject to
[performing mitzvos]...,” which appears to have been stated accord-
ing to the Rivash[‘s reasoning], nevertheless, it appears that even
according to the Rashba’s reasoning, there is room for doubt. Even
though [the Rashba] compares it to one who robs and feeds [his
children], one can argue that this applies only when both the prin-
cipal and the interest have already been paid. Then it is like rob-
bery. But when the principal has not yet been paid, since it is pos-
sible to deduct it, it is not yet called robbery. The borrower has not
Ϯnally lost the interest while it can still be deducted. And so I saw writ-
ten plainly by my master and ancestor, the leader of the exile, Rabbi
Avraham Broda, of blessed memory,5 in his sefer Eishel Avraham,
in Chiddushei Poskim, chapter Eizehu Neshech, siman 18, os 5 —
6 that according to the Rashba, when the principal has not been
paid, [the borrower] can deduct. In any event, we have not escaped
the realm of doubt. And he can assert “kim li” (I hold) that he can
deduct. In a money dispute, the person holding the money may follow
a favorable halachic opinion. And moreover, one can say: even if we
were to say that according to both the Rashba and the Rivash, he
also cannot deduct — nevertheless, in our case, where the orphans
are now adults, it appears that according to the Rivash’s reasoning,
[the borrower] can extract the interest from them, even what they
receivedwhile theywere stillminors. For according to the reasoning
that orphans are not subject to mitzvos, it is only possible to exempt
them temporarily while they are minors. But nevertheless, when
they grow up, they must pay, just as with repaying a creditor. Like
other debts of minors, the duty is delayed until adulthood. Therefore, he
can deduct and say “kim li” like the Rivash. And even regarding an
actual mashkanta (mortgage), where all agree that deduction with-
out money is [tantamount to] extraction, nevertheless, regarding a
matter of legal doubt, he can say “kim li,” as I have demonstrated in
a teshuvah elsewhere. He previously ruled that the person holding the
money may use kim li when the law is uncertain. And even though the
ShulchanAruch ruled that they are exempt evenwhen they growup,
one can say that this [ruling] is only due to the doubt, [and] they can
say “kim li” like the Rashba. The Shulchan Aruchmay rely only on the
orphans’ kim li defense, not on a Ϯnal rejection of the Rivash. But where

נֵיהּ לְשָׁ בִּ נקִָיט לֶךְ לַמֶּ נֶה שְׁ הַמִּ דְּ אַף וְהִנֵּה
נִרְאֶה דְּ וְכולֵּי נֵי בְּ לָאו דְּ וְכולֵּי פְטִירֵי דִּ יוָן כֵּ
מָקוֹם מִכָּל הָרִיבָ"שׁ דְּ יבָא אַלִּ לָהּ נקַָט דְּ
אִיכָא "א בָּ הָרַשְׁ דְּ לְטַעְמָא גַם דְּ נִרְאֶה
ישֵׁ ומַּאֲכִיל לְגוֹזֵל מַדְמֵי דְּ אַף לְאַסְפּוֹקֵי
אָז ית וְהָרִבִּ רֶן הַקֶּ בָר כְּ נתַָן בְּ וְקָא דַּ לוֹמַר
נתַָן לאֹ עֲדַיִן שֶׁ כְּ ן כֵּ אֵין ֶ שּׁ מַה גָזֵל כְּ הֲוֵי
גָזֵל מִקְרֵי לאֹ עוֹד לְנכַּוֹתוֹ ר אֶפְשָׁ דְּ רֶן הַקֶּ
רַב זְקֵנִי מָארִי יטותּ פְשִׁ בִּ תַב כָּ רָאִיתִי וְכֵן
יק צַדִּ זֵכֶר רוֹדָא בְּ אַבְרָהָם י רַבִּ הַגּוֹלָה
י חִדּושֵּׁ בְּ אַבְרָהָם ל אֵשֶׁ סִפְרוֹ בְּ לִבְרָכָה
ה' אוֹת ח"י סִימָן ךְ נֶשֶׁ אֵיזֶהוּ רֶק פֶּ פוֹסְקִים
לְנכַּוֹת יכָוֹל רֶן הַקֶּ נתַָן לאֹ בְּ "א בָּ לְהָרַשְׁ דְּ
וְיכָוֹל נפְָקָא לאֹ סְפֵיקָא מִידֵי נִים פָּ כָּל עַל
ישֵׁ ובְּיוֹתֵר לְנכַּוֹת יכָוֹל דְּ לֵיהּ קִים דְּ לוֹמַר
וְהָרִיבָ"שׁ "א בָּ לְהָרַשְׁ דְּ נֵימָא אִי אַף לוֹמַר
נִדּוֹן בְּ מָקוֹם מִכָּל יכָוֹל אֵינוֹ לְנכַּוֹת גַּם
נִרְאֶה דְּ דוֹלִים גְּ הַיְּתוֹמִים ה עַתָּ דְּ ידָן דִּ
מֵהֶם לְהוֹצִיא יכָוֹל הָרִיבָ"שׁ דְּ לְטַעְמָא דְּ
ים קְטַנִּ עוֹדָם בְּ לוּ בְּ קִּ ֶ שּׁ מַה גַּם ית הָרִבִּ
ר אֶפְשָׁ אִי מִצְוָה נֵי בְּ לָאו יתְַמֵי דְּ לְטַעְמָא דְּ
ים קְטַנִּ עוֹדָם בְּ עָה שָׁ לְפִי רַק לְפוֹטְרָם
ם לֵּ לְשַׁ צְרִיכִים לוּ גְדְּ יִּ שֶׁ כְּ מָקוֹם מִכָּל אֲבָל
ילָא מִמֵּ ן כֵּ אִם חוֹב עַל בַּ פְרִיעוֹת בִּ מוֹ כְּ
הָרִיבָ"שׁ כְּ לִי קִים וְלוֹמַר לְנכַּוֹת יכָוֹל
עָלְמָא י לְכולֵּּ דְּ שׁ מַמָּ א נְתָּ כַּ מַשְׁ בְּ וְאַף
מָקוֹם מִכָּל הואּ אַפּוֹקֵי זוזֵּי לָא בְּ סַלּוקֵּי
קִים לוֹמַר יכָוֹל דְדִינָא סְפֵיקָא לְעִנְיןַ
מָקוֹם בְּ תְשׁובָּה בִּ י הוֹכַחְתִּ שֶׁ מוֹ כְּ לִי
פְטורִּים דְּ סַק פָּ עָרוךְּ לְחָן שֻׁ בְּ דְּ וְאַף אַחֵר
פֵיקָא מִסָּ רַק דְּ לוֹמַר ישֵׁ לוּ גְדְּ יִּ לִכְשֶׁ אַף
אֲבָל "א בָּ הָרַשְׁ כְּ לִי קִים לוֹמַר יְכוֹלִים
וְלוֹמַר לְנכַּוֹת יכָוֹל רֶן הַקֶּ נתַָן לאֹ דְּ הֵיכִי
י עְתִּ דַּ עֲנִיּותּ ולְּפִי הָרִיבָ"שׁ כְּ לִי קִים
לוֹמַר לֶךְ לַמֶּ נֶה שְׁ הַמִּ לְדִבְרֵי הֶכְרֵחַ אֵין
ישֵׁ דְּ "א בָּ הָרַשְׁ עַל זֶה בָּ חוֹלֵק הָרִיבָ"שׁ דְּ

5Rabbi Avraham Broda (c. 1640–1717) served as Rav of Frankfurt amMain and later Prague. Rabbi Akiva Eiger identiϮes him as an ancestor (mari zekaini).
6Eishel Avraham by Rabbi Avraham Broda, Chiddushei Poskim, Perek Eizehu Neshech, Siman 18, Os 5.

19



Interest Deduction fromOrphans’ LoanWithoutHeter Iska

the principal has not been paid, [the borrower] can deduct and say
“kim li” like the Rivash. And in my humble opinion, there is no
compelling reason for the Mishneh LaMelech’s assertion to say that
the Rivash disagrees with the Rashba in this matter. For one can say
that the Rivash too holds the comparison to gozeil u’ma’achil. And
what the Rivash discusses regarding the reasoning that orphans are
not subject to mitzvos — this refers even to cases where the exemp-
tion based on gozeil u’ma’achil does not apply. The Rivash’s separate
reasonmay cover cases outside theRashba’s rule. For example, where the
interest was given directly to the orphans themselves not through
the guardian. Direct receipt removes the guardian who “feeds” them, so
the analogy does not apply. Or where the guardian lent with their
knowledge and as their agent. If the orphans authorized the loan, they
are not innocent recipients. Or it refers to a case where the interest is
still extant (in kind). As the Mishneh LaMelech explored there. For
according to the Rashba, speciϮcally where [the guardian] fed [the
interest to the orphans], like in the case of one who robs and feeds,
but when [the interest] is still extant, [the orphans] are obligated
to pay. The exemption covers consumed property, not identiϮable prop-
erty still in their possession. And regarding this [scenario], the Rivash
ruled that they are nevertheless exempt, because orphans are not sub-
ject to performing mitzvos. And know this: for the Rivash wrote
there, “Even though I saw in the Rashba’s teshuvah that even re-
garding orphans’ money, ribis ketzutzah is extracted by the courts,
etc.” And at Ϯrst glance, this is surprising. For to the contrary, the
Rashba exempts them, even adult orphans, based on the principle of
gozeil u’ma’achil! Rather, it must be that [the Rashba’s ruling about
extracting ribis] refers to one of those cases where the principle of
gozeil u’ma’achil cannot be applied. These cases include direct receipt,
agency, or interest that remains intact. For in such cases, the Rashba
holds that [the ribis] is extracted from the orphans. And the Ri-
vash disagrees with him in this — that they are nevertheless exempt
because they are not subject to performing mitzvos. But where the
exemption of gozeil u’ma’achil applies, even the Rivash agrees that
even adult [orphans] are exempt. Nevertheless, it is not appropri-
ate to dispute the Mishneh LaMelech. Especially since, in any event,
the Mordechai’s opinion is explicit7 that even when a guardian lent
orphans’ money, the ribis ketzutzah is collected from them. Also,
according to the Rashba’s approach, one can say that when the prin-
cipal has not been paid, they deduct from them. And this is self-
evident to my great-grandfather, the Gaon mentioned above. This

לְדַמּוֹתוֹ לֵיהּ סְבִירָא הָרִיבָ"שׁ גַם דְּ לוֹמַר
עַם מִטַּ הָרִיבָ"שׁ דָן דְּ ומַּה ומַּאֲכִיל לְגוֹזֵל
לָא דְּ הֵיכִי אַף הַיְינוּ מִצְוָה נֵי בְּ לָאו יתְַמֵי
גוֹן כְּ ומַּאֲכִיל גּוֹזֵל ין מִדִּ לְמִפְטְרֵיהּ יּיָךְ שַׁ
לּאֹ שֶׁ עַצְמָם לַיְתוֹמִים ית הָרִיבִּ נתַָן דְּ
טְרוֹפּוֹס דְהָאַפְּ אוֹ טְרוֹפּוֹס הָאַפְּ יְדֵי עַל
דְמַיְירֵי אוֹ לִיחותָּם ובִּשְׁ ם עְתָּ מִדַּ הִלְוָה
לֶךְ לַמֶּ נֶה שְׁ הַמִּ ד דֵּ צִּ שֶׁ מוֹ כְּ עַיִן בְּ ית הָרִיבִּ דְּ
מוֹ כְּ הַאֲכִיל בְּ וְקָא דַּ "א בָּ לָהָרַשְׁ דְּ ם שָׁ
ם לֵּ לְשַׁ חַיּיָב עַיִן בְּ אֲבָל ומַּאֲכִיל גוֹזֵל בְּ
טורִּים פְּ מָקוֹם מִכָּל דְּ הָרִיבָ"שׁ ן דָּ ובָּזֶה
מִצְוָה מֵיעֲבַד נֵי בְּ לָאו יתְַמֵי דְּ וםּ מִשּׁ
תַב כָּ ם שָׁ הָרִיבָ"שׁ הֲרֵי דְּ וְתֵדַע נִינְהוּ
"א בָּ לְהָרַשְׁ תְשׁובָּה בִּ רָאִיתִי דְּ י פִּ עַל וְאַף
קְצוצָּה ית רִיבִּ יְתוֹמִים מָעוֹת בְּ אֲפִילוּ דַּ
הָא לֵא יִפָּ וְלִכְאוֹרָה וְכולֵּי דַיּיָנִין בְּ יוֹצְאָה
וַאֲפִילוּ אוֹתָם פּוֹטֵר "א בָּ הָרַשְׁ ה רַבָּ אַדְּ
ומַּאֲכִיל גּוֹזֵל עַם מִטַּ דוֹלִים גְּ יתוֹמִים בִּ
גַּוְונֵי מֵהָנךְָ חַד בְּ מַיְירֵי דְּ רְחֲךָ כָּ עַל א אֶלָּ
ומַּאֲכִיל גּוֹזֵל ין מִדִּ עֲלָהּ לְמֵיתֵי לֵיכָּא דְּ
מוֹצִיאִים דְּ "א בָּ לְהָרַשְׁ לֵיהּ סְבִירָא בָזֶה דְּ
מִכָּל דְּ זֶה בָּ עָלָיו חָלַק וְהָרִיבָ"שׁ מִיתוֹמִים
מִצְוָה ד מַעְבַּ נֵי בְּ לָאו דְּ טִירֵי פְּ מָקוֹם
ין מִדִּ לְמִפְטְרֵיהּ יּיָךְ שַׁ דְּ הֵיכִי אֲבָל נִינְהוּ
זֶה בָּ מוֹדֶה הָרִיבָ"שׁ גַּם ומַּאֲכִיל גּוֹזֵל
אֵינוֹ מָקוֹם מִכָּל טורִּים פְּ גְדוֹלִים בִּ גַם דְּ
פְרָט בִּ לֶךְ לַמֶּ נֶה שְׁ הַמִּ עַל לַחֲלוֹק דַאי כְּ
אֲפִילוּ דַּ לְהֶדְיאָ כַי רְדְּ הַמָּ עַת דַּ הָכִי בְלָאו דְּ
גוֹבֶה יתְַמֵי מָעוֹת הִלְוָה שֶׁ טְרוֹפּוֹס אַפְּ בְּ
"א בָּ הָרַשְׁ יטַת שִׁ בְּ גַּם קְצוצָּה ית הָרִיבִּ מֵהֶם
וְהָכִי לְהוּ ין מְנכִַּ רֶן הַקֶּ נתַָן בְלאֹ דְּ לוֹמַר ישֵׁ
זְכָּר הַנִּ הַגָּאוֹן זְקֵנִי אָבִי לַאדוֹנִי יטָא פְשִׁ
יכָוֹל ידָן דִּ נִדּוֹן בְּ לִי נִרְאֶה לָזֶה לְעֵיל

לְהַיְתוֹמִים לְנכַּוֹת

7The Mordechai rules explicitly that ribis ketzutzah is collected even from orphans whose guardian lent their money at interest — a stricter position than the
Rashba’s.
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refers again to Rabbi Avraham Broda. Therefore, it appears to me that
in our case, [the borrower] can deduct from the orphans.
There is further room to argue in favor of the orphans. Based on
what we rule in the Shulchan Aruch (se’if 19):8 An apotropos who
lent orphans’ money at ribis ketzutzah — if the borrower took his
reward — proϮt for his share — as he stipulated to give them, he
is obligated to give it to them. See there; and this derives from the
words of Maharam.9 Maharam is Rabbi Meir of Rothenburg.

However, in our case, the borrower states in the course of the pro-
ceedings that immediately upon borrowing the money, he re-lent
it to others and they lost his money and he suϥered a total loss. It
would appear as a matter of law that regarding all iska recipients,
they do not need to swear that they did not proϮt. Even though in
the ShulchanAruch, ChoshenMishpat (siman 81, se’if 30),10 it is ex-
plained that one must swear that there was no proϮt, nevertheless,
the Beis Yosef already wrote there11 regarding the reasoning of the
matter: even though it is a ta’anas shema (a doubtful claim), never-
theless, he must swear as in the law of the oath of partners (shevuas
hashutaϮn). The lender does not knowwhether the iska recipient earned
a proϮt. The special oath for partners can apply even when the claimant is
unsure. And since we Ϯnd that the view of Rashi and the Ramah is
that the oath of partners requires hoda’ah bemiktzas (partial admis-
sion). And the Sma (siman 93, s.k. 7) wrote12 that the Mechaber’s
view is also so, as he ruled plainly (in siman 290).13 But the Sma at
[another] sub-section wrote:14 “And the Mechaber follows his own
reasoning, for he holds that these oaths on doubtful claimsdo not re-
quire hoda’ah bemiktzas.” And this is puzzling, for to the contrary,
the Mechaber’s view is that hoda’ah bemiktzas is required, as the
Sma himself wrote in sub-section 7! This requires further investi-
gation. The addendum at the end resolves this contradiction. Therefore,
one can say that [the borrower] can claim “kim lan” (we hold) that
hoda’ah bemiktzas is required.

י פִּ עַל לְהַיְתוֹמִים לִזְכותּ לָדוןּ ישֵׁ עוֹד
י"ט) (סְעִיף עָרוךְּ לְחָן שֻׁ בְּ פָסְקִינןַ דְּ מַה
ית רִיבִּ בְּ יְתוֹמִים מָעוֹת הִלְוָה שֶׁ טְרוֹפּוֹס אַפְּ
לְחֶלְקוֹ רֶוַח כָרוֹ שְׂ נטַָל הַלּוֶֹה אִם קְצוצָּה
לָהֶם ן לִתֵּ חַיּיָב לָהֶם לָתֵת הִתְנָה שֶׁ מוֹ כְּ

מוהר"ם בְרֵי מִדִּ וְהואּ ם שָׁ עַיּיֵן
דֵי כְּ תוֹךְ בְּ הַלּוֶֹה אָמַר דְּ ידָן דִּ נִדּוֹן בְּ אַךְ
אוֹתָם וְהִלְוָה חָזַר עוֹת הַמָּ וָה לָּ שֶׁ יּדָ מִּ שֶׁ
הַכּלֹ וְהִפְסִידוּ מָעוֹתָיו דוּ וְאִיבְּ לַאֲחֵרִים
עִיסְקָא לֵי מְקַבְּ כָל בְּ לְדִינָא נִרְאֶה לִכְאוֹרָה
אַף הִרְוִיחַ לּאֹ שֶׁ בועָּה ְ לִשּׁ צָרִיךְ אֵין שֶׁ
פ"א (סִימָן ט פָּ מִשְׁ ן חוֹשֶׁ עָרוךְּ לְחָן בְשֻׁ דִּ
הָיהָ לָא דְּ בַע ָ לִישּׁ צָרִיךְ דְּ מְבאָֹר ל') סְעִיף
יוֹסֵף ית הַבֵּ תַב כָּ בָר כְּ הָא מָקוֹם מִכָּל רֶוַח
א מָּ שֶׁ טַעֲנתַ הואּ דְּ אַף דְמִלְתָא טַעְמָא בְּ ם שָׁ
בועַּת שְׁ דִין כְּ בַע ָ לִישּׁ צָרִיךְ מָקוֹם מִכָּל
וְהָרַמְ"ה "י רַשִׁ עַת דַּ מָצִינוּ דְּ וְכֵיוָן פִין תָּ ֻ הַשּׁ
מִקְצָת בְּ הוֹדָאָה עֵי בָּ פִין תָּ ֻ הַשּׁ בועַּת בְשְׁ דִּ
גַם דְּ תַב כָּ ז') קָטָן סְעִיף צ"ג (סִימָן ובַּסמ"ע
ר"צ) סִימָן (בְּ סָתַם דְּ מוֹ כְּ ן כֵּ ר הַמְחַבֵּ עַת דַּ
אָזִיל ר וְהַמְחַבֵּ תַב כָּ קָטָן סְעִיף ובַּסמ"ע
לוּ הַלָּ א מָּ שֶׁ בועַּת שְׁ דִּ לֵיהּ סָבִירָא דְּ לְטַעְמוֹ
וְתָמוהַּּ מִקְצָת בְּ מוֹדֶה לִהְיוֹת צָרִיךְ אֵין
לִהְיוֹת צָרִיךְ דְּ ר הַמְחַבֵּ עַת דַּ ה רַבָּ אַדְּ הָא דְּ
עַצְמוֹ הַסמ"ע כָּתַב שֶׁ וכְּמוֹ מִקְצָת בְּ מוֹדֶה
לוֹמַר ישֵׁ ן כֵּ אִם עִיּוןּ וְצָרִיךְ ז' קָטָן סְעִיף
מוֹדֶה הְיהֶ יִּ שֶׁ צָרִיךְ דְּ לָן קִים לוֹמַר יכָוֹל דְּ

מִקְצָת בְּ

8SA, Yoreh Deah 160:19 — the ruling of the Mechaber regarding an apotropos who lent orphans’ money at ribis ketzutzah, and the borrower’s obligation to
share his proϮts.

9Maharam (RabbiMeir of Rothenburg)— the original source for the ruling that a borrower who proϮted from orphans’ money lent at interest must share his
proϮts with the orphans.

10SA, Choshen Mishpat 81:30. The siman is titled: סעיפים ל''ב ובו בך, אני משטה לומר יכול מתי מעצמו הודה —אם “If one admitted on his own, when can he
claim ‘I was joking with you.’ And it contains 32 se’iϮm.”

11Beis Yosef on ChoshenMishpat 81, explaining that the oath regarding iska proϮts derives from shevuas hashutaχn (the oath of partners).
12Sma, ChoshenMishpat 93, s.k. 7. The Sma states: המחבר ג''כ וכ''כ במקצת... הודאה נמי דבעינן והרמ''ה רש''י ופרשוהו הגמ' לשון הוא כן כסף מעין בב' כו' שיחשוד עד

באפוטרופוס ס''ט ר''ץ Rashi“—בסי' and the Ramah interpreted this as requiring hoda’ah bemiktzas, and theMechaber rules the same in siman 290, se’if 9 regarding
the apotropos.”

13SA, ChoshenMishpat 290:9. This is where the Mechaber “ruled plainly” (satam) that hoda’ah bemiktzas is required for the oath of an apotropos.
14This appears to refer to Sma, ChoshenMishpat 93, s.k. 2, where the Sma states: וכמ''ש מקצת. מודה בהן להיות א''צ הללו שמא דבשבועות דס''ל לטעמיה אזל והמחבר

כאן ג''כ השמיטוהו ומ''ה ע''ש TheMechaber“—בסמוך follows his reasoning that these oaths on doubtful claims do not require hoda’ah bemiktzas, and therefore he
also omitted [the Ramah’s ruling] here.” The sub-section number appears to be missing from the printed text.
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And so I found in the Knesses HaGedolah15 (siman 97, in the Beis
Yosef [glosses], os 6), who wrote: “But the Rashdam, andMaharei”a
Sasson, and Mahar’ADB in a manuscript teshuvah, and Mishpat
Tzedek, volume 1 (siman 73), wrote that the possessor can say ‘kim
lan’ like Rashi, and he is not administered an oath if there is no [par-
tial] admission.” And even though the Knesses HaGedolah wrote
there, in the name of the Radbaz (siman 202), that even according
to Rashi, since the institution of [shevuas] heses — regarding kofer
hakol (total denial), even for a partner, even one who denies every-
thing must swear heses, even though the claim is doubtful — see
there. The Radbaz requires the lesser shevuas heses even when the part-
ner faces only a doubtful claim. And so wrote the Taz (siman 93),16 in
explaining the words of Rabbeinu Yeshayah in the Tur, and he com-
pares it to a “breached chest.” A “breached chest” means unmonitored
access to another person’s property. And so it appears to be proven
from the Rema’s gloss (siman 87, se’if 11):17 “However, the claimant
can say, ‘I only want a shevuas heses from you and not the oath of
partners,’ etc.” And at Ϯrst glance, this is puzzling. For without
the oath of partners, he cannot administer even heses to him at all,
since it is a doubtful claim! Ordinarily, shevuas heses requires a deϮnite
claim. A doubtful claim cannot create that oath by itself. Rather, it must
be that within the framework of the oath of partners, heses is also
included, just as for any other case of kofer hakol (total denial). The
partners’ rule treats a doubtful claim as deϮnite, allowing shevuas heses. For
regarding partners, the Sages, of blessed memory, treated a doubt-
ful claim as equivalent to a deϮnite claim. And he can properly say:
“I do not want from you the Mishnaic oath based on hoda’ah bemik-
tzas, but rather shevuas heses based on kofer hakol.”
However, despite all this, it is explicitly stated to the contrary in the
ShulchanAruch (siman 290, se’if 19),18where it states: “But if there
was no claimor denial and admission of the requisite amount, if they
claim against him with certainty, he swears heses, etc.” This shows
that to administer heses, the claim must speciϮcally be a deϮnite
one. But with a doubtful claim, he cannot administer any oath at
all, unless there is [a claim of] two silver coins’ worth with [partial]
admission. Adoubtful claimcanproduce the full partners’ oathonlywith
the required amount and partial admission. Therefore, it would appear
that regarding all iska recipients, they do not need to swear how

צ"ז (סִימָן דוֹלָה הַגְּ כְנסֶֶת בִּ מָצָאתִי וְכֵן
דָ"ם הָרַשְׁ אֲבָל כָּתַב ו') אוֹת יוֹסֵף בֵית בְּ
ידָ תַב כְּ תְשׁובָּה בִּ ומֵּהָאד"ב שׂוֹן שָׁ ומַּהֲרָ"א
תְבוּ כָּ ע"ג) (סִימָן א' חֵלֶק צֶדֶק ט פָּ ומִּשְׁ
וְאֵין "י רַשִׁ כְּ לָן קִים לוֹמַר הַמּוחְּזָק יכָוֹל דְּ
וְאַף הוֹדָאָה לֵיכָּא אִם אוֹתוֹ יעִין בִּ מַשְׁ
הָרַדְבָ"ז ם שֵׁ בְּ ם שָׁ תַב כָּ דוֹלָה הַגְּ בְכְנסֶֶת דִּ
תַר בָּ מָקוֹם מִכָּל "י לְרַשִׁ אַף דְּ ר"ב) (סִימָן
שׁותָּף בְּ גַּם הַכּלֹ כוֹפֵר בְּ הִיסֵת תִיקוןּ דְּ
אַף הִיסֵת בַע ָ לִישּׁ צָרִיךְ הַכּלֹ כוֹפֵר בְּ אַף
זָהָב הַטּורֵּי כָּתַב וְכֵן ם שָׁ עַיּיֵן א מָּ שֶׁ טוֹעֲנוֹ דְּ
עְיהָ יְשַׁ ינוּ רַבֵּ בְרֵי דִּ פֵירושּׁ בְּ צ"ג) (סִימָן
מוכָּח וְכֵן רוצָּה פְּ לְתֵיבָה לֵיהּ י ומְּדַמֵּ טּורּ בַּ
פ"ז (סִימָן עָרוךְּ לְחָן שֻׁ מֵהַגָּהַת לִכְאוֹרָה
אֵינִי לוֹמַר הַתּוֹבֵעַ יכָוֹל מִיהוּ י"א) סְעִיף
בועַּת שְׁ וְלאֹ הִיסֵת בועַּת שְׁ רַק ךָ מִמְּ חָפֵץ
לאֹ בְּ הָא דְּ מוהַּ תָּ וְלִכְאוֹרָה וְכולֵּי פִים תָּ ֻ הַשּׁ
יעוֹ בִּ לְהַשְׁ יכָוֹל אֵינוֹ פִין ותָּּ הַשּׁ בועַּת שְׁ
עַל א אֶלָּ א מָּ שֶׁ טַעֲנתַ הֲוֵי דַּ הִיסֵת לָל כְּ
ן כֵּ גַּם הואּ שׁותָּפִין בועַּת שְׁ דִּ כְלָלָא בִּ רְחֲךָ כָּ
עָשׂוּ בְשׁותָּפִין דְּ כּלֹ בַּ כּוֹפֵר אָר שְׁ מוֹ כְּ הִיסֵת
א מָּ שֶׁ בְּ בִיעָתוֹ תְּ לִבְרָכָה זִכְרוֹנָם חֲכָמֵינוּ
אֵינִי לוֹמַר יכָוֹל יר פִּ וְשַׁ רִי בָּ בִיעַת תְּ מוֹ כְּ
מוֹדֶה ין מִדִּ נָה שְׁ הַמִּ בועַּת שְׁ ךָ מִמְּ רוֹצֶה
הַכּלֹ כּוֹפֵר ין מִדִּ הִיסֵת בועַּת שְׁ רַק מִקְצָת בְּ

הִיפּוךְּ בְּ מְפוֹרָשׁ הָא זֶה כָּל עִם אוּלָם
כָּתַב שֶׁ י"ט) סְעִיף ר"צ (סִימָן עָרוךְּ לְחָן שֻׁ בְּ
פִירָה כְּ אוֹ טַעֲנָה הָיהָ לאֹ אִם אֲבָל ם שָׁ
אי וַדַּ אוֹתוֹ טוֹעֲנִים אִם זֶה יעורּ שִׁ כְּ וְהוֹדָאָה
הִיסֵת יעַ בִּ לְהַשְׁ דִּ הֲרֵי וְכולֵּי הִיסֵת ע בַּ נִשְׁ
א מָּ שֶׁ טַעֲנתַ בְּ אֲבָל אי וַדַּ טוֹעֲנוֹ וְקָא דַּ עֵי בָּ
נֵי שְׁ בִּ ן כֵּ אִם א אֶלָּ לָל כְּ יעוֹ בִּ לְהַשְׁ יכָוֹל אֵינוֹ
לֵי מְקַבְּ כָל בְּ לִכְאוֹרָה ן כֵּ אִם וְהוֹדָאָה כֶסֶף
יכָוֹל דְּ הִרְוִיחַ ה מָּ כַּ בַע ָ לִישּׁ צָרִיךְ אֵין עִסְקָא
סְתָם חֵרֶם בְּ ידָן דִּ נִידָן בְּ י וְסַגִּ לָן קִים לוֹמַר

15Knesses HaGedolah, ChoshenMishpat 97, Beis Yosef glosses, os 6.
16Taz, ChoshenMishpat 93. TheTaz discusses the application of shevuas heses to partners’ doubtful claims. Hewrites regarding the Sma’s question: שבועת דסתם

המשנה שבועת היא The“—אפוטרופס standard oath of an apotropos is the Mishnaic oath.”
17Rema, ChoshenMishpat 87:11.
18SA, ChoshenMishpat 290:19. TheMechaber rules that shevuas heses in the context of guardianship requires a deϮnite claim (ta’anas vadai); a doubtful claim

cannot generate even heseswithout the requisite amount and partial admission.
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much they proϮted, for [the iska recipient] can say “kim lan.” Be-
cause there is no partial admission, he can rely on the opinion that exempts
him from an oath. And in our case, a general cherem (communal ban)
suϨces. A general cherem against dishonesty replaces a formal oath.
And for this reason, it appears that the Shach wrote (siman 166):19
If the lender does not trust the borrower, he should write in the
iska document that the borrower is not believed regarding losses ex-
cept with witnesses, and regarding proϮt, he shall be believed with
a solemn oath at the discretion of the document holder — see there.
The Shach’s guidance implies that without such an explicit provision, the
borrower cannot be compelled to swear about proϮts. This implies that
without writing it explicitly, he cannot administer an oath to him.
[And one can counter that it is eϥective to administer to him an
oath with the severity as desired by the document holder — with
extinguishing of candles and the like.] Perhaps the clause changes only
the oath’s severity and ceremony. A basic oath might still apply without it.
He leaves this objection unresolved. And especially since, in any event,
[the Maharival] signiϮcantly weakened in the Teshuvos Maharival,
volume 3 (siman 119), the foundation of Maharam’s words. And he
concludes that one should not act in accordance with his words —
to say that when the guardian stipulated ribis ketzutzah, that [the
borrower] would need to give [to the orphans] if he took proϮt as
his share — to that extent — see there. Also, the Mishneh LaM-
elech wrote in the name of the Penei Moshe, volume 2 (siman 23),
that the possessor can say “kim lan” like Rashi — that regarding or-
phans’ money, the dispensation of “close to proϮt and far from loss”
applies only before beis din and by virtue of the principle of hefker
beis din (the court’s power to expropriate). This structure gives the
orphans a share of proϮts while shielding them from most losses. And
consequently, the ruling of Maharam is not valid — see there. If
only a court can create this arrangement,Maharam cannot derive a general
contract rule from it. Therefore, in any event, where [the borrower]
claims he did not proϮt at all, one certainly cannot obligate him to
swear. And a general acceptance of cherem suϨces.
However, regarding the other two percent, there is room to argue
that it is not ribis ketzutzah (Ϯxed usury), since this was not stipu-
lated with him at the time of the loan. Normally, ribis ketzutzah re-
quires the interest to be Ϯxed when the loan begins. And even according
to those who hold (siman 166)20 that even at the time of extending

כהֵֹן פְתֵי ִ הַשּׂ כָתַב דְּ נִרְאֶה טַעְמָא וּמֵהַאי
מַאֲמִין אֵינוֹ לְוֶה הַמַּ אִם דְּ קס"ו) (סִימָן
הַלּוֹה אֵין דְּ עִיסְקָא טַר שְׁ בִּ יִכְתּבֹ לַהֲלוֶֹה
הָרֶוַח וְעַל עֵדִים בְּ רַק הֶפְסֵד בְּ נֶאֱמָן
עַל בַּ רְצוֹן כִּ חֲמורָּה בועָּה שְׁ בִּ נֶאֱמָן יִהְיהֶ
פֵירושּׁ בְּ תַב כָּ לאֹ בְּ מַע מַשְׁ ם שָׁ עַיּןֵ טָר ְ הַשּׁ
מְהַנֵּי דִּ לִדְחוֹת [וְישֵׁ יעוֹ בִּ לְהַשְׁ יכָוֹל אֵינוֹ
כִבּויּ בְּ טָר ְ הַשּׁ עַל בַּ רְצוֹן חוֹמֶר בְּ יעוֹ בִּ לְהַשְׁ
קִיהָה הָכִי בְלָאו דִּ ובִּפְרָט וְכַדּוֹמָה] נרֵוֹת
(סִימָן ג' חֵלֶק מָהָרִיבָ"ל שׁובָּה מִתְּ ה הַרְבֵּ
אֵין דְּ יק ומַּסִּ מוֹהַר"ם בְרֵי דִּ יסוֹד בִּ קי"ט)
בְהִתְנהָ דִּ לוֹמַר דְבָרָיו כִּ ה מַעֲשֶׂ לַעֲשׂוֹת
ן לִיתֵּ יִצְטָרֵךְ דְּ קְצוצָּה ית רִבִּ בְּ טְרוֹפּוֹס הָאֲפַּ
גַּם ם שָׁ עַיּןֵ ךְ כָּ ל כָּ רֶוַח לְחֶלְקוֹ נטַָל אִם
ה משֶֹׁ נֵי פְּ הָרַב ם שֵׁ בְּ תַב כָּ לֶךְ לַמֶּ נֶה שְׁ הַמִּ
לוֹמַר הַמּוחְּזָק יכָוֹל דְּ כ"ג) (סִימָן ב' חֵלֶק
קָרוֹב הֶיתֵר דְּ יתְמֵי דִּ בְזוזֵּי דְּ "י רַשִׁ כְּ לָן קִים
ית בֵּ פְנֵי בִּ רַק הַיְינוּ לְהֶפְסֵד וְרָחוֹק כָר לְשָׂ
לֵיתָא ילָא ומִּמֵּ ין דִּ ית בֵּ הֶפְקֵר ין ומִּדִּ ין דִּ
כָּל עַל ן כֵּ אִם ם שָׁ עַיּןֵ מָהַר"ם דְּ לְדִינָא
אי וַדַּ בְּ לָל כְּ הִרְוִיחַ לּאֹ שֶׁ טוֹעֵן דְּ הֵיכִי נִים פָּ
סְתָם חֵרֶם לַת קַבָּ בְּ וְדַי בועָּה שְׁ לְחַיְּבוֹ אֵין

לָדוןּ ישֵׁ פְרָאצֶענְטִי נֵי שְׁ לְאִינךְָ אוּלָם
הִתְנהָ לָא דְּ יוָן כֵּ קְצוצָּה ית רִבִּ הֲוֵי לָא דְּ
לְהַסּוֹבְרִים וְאַף הַלְוָאָה עַת שְׁ בִּ ן כֵּ עִמּוֹ
זְמַן הָרוָחַת עַת שְׁ בִּ גַם דְּ קס"ו) (סִימָן
יוָן כֵּ לוֹמַר ישֵׁ ן כֵּ אִם קְצוצָּה ית רִבִּ הֲוֵי

19Shach, Yoreh Deah 166. The Shach advises that a lender who does not trust the borrower should specify oath provisions in the iska document — implying
that without such speciϮcation, no oath can be compelled.

20SA, Yoreh Deah 166, where the laws of interest incurred at the time of extending a loan’s term are discussed. Some authorities classify such interest as ribis
ketzutzah.
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Interest Deduction from Orphans' Loan Without Heter Iska

the term, it constitutes ribis ketzutzah— if so, one can argue: since
it is in his power to demand the money at any time he wishes, pro-
vided he notiϮes him three months in advance, as per the law of the
land (dina demalchusa). Therefore, one can say: since at any mo-
ment he can notify him to repay his money within three months, it
is like an extension of time in that he remains silent and does not de-
mand his money. Each day of silence could count as an implied extension
in exchange for added interest. Nevertheless, this is not yet conclusive.
Since he did not explicitly say that he was extending the time for
this [additional interest], and no change or Ϯxing of a [new] term
was made at the time he stipulated those two percent, one can say
it is not ribis ketzutzah. As the Shach wrote (siman 166, se’if 5):21
that in such a case, it is only when one explicitly says, “in exchange
for your money,” for this implies that he is extending the time for
this purpose, but otherwise, no — see there.

However, in any event, we have not escaped the category of avak
ribis (rabbinically prohibited interest). And regarding this, the
Rema ruled (siman 166, se’if 3):22 that [the borrower] can deduct
it from his debt. For avak ribis, unlike ribis ketzutzah, the borrower can
oϥset the interest against the outstanding balance. For only regarding a
mashkanta (mortgage) do we say “deduction without money is [tan-
tamount to] extraction,” but not in general. And I have already es-
tablished in a teshuvah that an obligatsion (bond) is not included
in the category of mashkanta for this purpose. And even though
avak ribis was permitted for orphans —nevertheless, the Rashba al-
ready wrote in his Teshuvos (cited in the Beis Yosef, siman 160):23
The fact that orphans’ money is permitted to be lent “close to proϮt
and far from loss” is only on condition that they stipulate that all
the money shall remain designated — and that the orphans shall
receive from the proϮt that is found in their actual money — but
not that the borrower shall spend it and repay from other [sources].
The dispensation requires the money to remain identiϮable. The orphans’
earningsmust come from proϮts earned with that money. And theMish-
neh LaMelech wrote in the name of the Maharival, volume 1 (siman
126), that we do not Ϯnd anyone who explicitly disagrees with this.
And the Mishneh LaMelech explained the reasoning of the matter:
Even though [the borrower] did not stipulate that he would spend
[the money] for his own needs, and therefore he did not Ϯx the in-

רַק יִּרְצֶה שֶׁ זְמַן כָל בְּ עוֹת הַמָּ לִתְבּוֹעַ בִידוֹ דְּ
פִי כְּ ים חֳדָשִׁ ה לשָֹׁ שְׁ מִקּוֹדֶם לוֹ יּוֹדִיעוֹ שֶׁ
בְכָל דְּ יוָן כֵּ לוֹמַר ישֵׁ ן כֵּ אִם מַלְכותָּא דְּ דִינָא
מָעוֹתָיו לוֹ ם לֵּ שַׁ יְּ שֶׁ לְהוֹדִיעוֹ יכָוֹל רֶגַע
זְמַן הַרְחָבַת מוֹ כְּ הֲוֵי ים חֳדָשִׁ ה לשָֹׁ שְׁ אַחֲרֵי
מִכָּל מָעוֹתָיו תּוֹבֵעַ וְאֵינוֹ וֹתֵק שּׁ ֶ שּׁ מַה בְּ
אָמַר לָא דְּ יוָן כֵּ מֻכְרָח אֵינוֹ עֲדַיִן מָקוֹם
וְלאֹ זֶה בִיל שְׁ בִּ מַן ְּ הַז לוֹ רְחִיב מַּ שֶׁ פֵירושּׁ בְּ
עָה שָׁ בְּ זְמַן וקְּבִיעַת נותּ תַּ הִשְׁ שׁוםּ ה נעֲַשָׂ
לוֹמַר ישֵׁ פְרָאצֶענְטִי נֵי שְׁ הָנךְָ לוֹ צַץ קָּ שֶׁ
פְתֵי ִ הַשּׂ תַב כָּ שֶׁ מוֹ כְּ קְצוצָּה ית רִבִּ הֲוֵי לָא דְּ
גַּוְונאָ בְכַהַאי דְּ ה') סְעִיף קס"ו (סִימָן כהֵֹן
זֶהוּ דְּ מָעוֹתֶיךָ כַר שְׂ בִּ פֵירושּׁ בְּ אוֹמֵר בְּ וְקָא דַּ
אֲבָל זֶה בִיל שְׁ בִּ זְמַן לוֹ רְחִיב מַּ שֶׁ מַע מַשְׁ בְּ

ם שָׁ עַיּןֵ לאֹ הָכִי לָאו בְּ
לאֹ ית רִבִּ אֲבַק ין מִדִּ נִים פָּ כָּל עַל אַךְ
קס"ו (סִימָן הָרַמְ"א הִכְרִיעַ ובָּזֶה נפְַקָא
דַוְקָא דְּ מֵחוֹבוֹ לוֹ לְנכַּוֹת יכָוֹל דְּ ג') סְעִיף
אַפּוֹקֵי זוזֵּי לאֹ בְּ סַלּוקֵּי אָמְרִינןַ א נְתָּ כַּ מַשְׁ בְּ
תְשׁובָּה בִּ הֶעֱלֵיתִי וכְּבָר עָלְמָא בְּ לאֹ אֲבָל
א נְתָּ כַּ מַשְׁ כְלַל בִּ אֵינוֹ לִיגָאטִיאָן אֲבַּ דַּ
לִיתְמֵי הותַּר ית רִבִּ אֲבַק דַּ וְאַף זֶה לְעִנְיןַ
"א בָּ הָרַשְׁ תַב כָּ בָר כְּ הָא מָקוֹם מִכָּל
הָא ק"ס) סִימָן יוֹסֵף בֵית בְּ (הובָּא וּ"ת שּׁ בַּ
כָר לְשָׂ קָרוֹב לְהַלְוֹתָן ר מֻתָּ יִתְמֵי מָעוֹת דְּ
יּעַַמְדוּ שֶׁ נוּ תְּ יִּ שֶׁ ובִּלְבַד לְהֶפְסֵד וְרָחוֹק
הַיְּתוֹמִים לוּ בְּ קַּ יִּ וְשֶׁ מְיחָֻדִים עוֹת הַמָּ כָּל
אֲבָל שׁ מַמָּ מָעוֹתֵיהֶם בְּ מְצָא נִּ שֶׁ מֵהָרֶוַח
מִכָּאן לְאַחַר פְרַע יִּ וְשֶׁ הַלּוֹה יּוֹצִיאֵם שֶׁ לאֹ
חֵלֶק מהריב"ל ם שֵׁ בְּ לֶךְ לַמֶּ נֶה שְׁ הַמִּ וְכָתַב
זֶה עַל חוֹלֵק מָצִינוּ לּאֹ שֶׁ קכ"ו) (סִימָן א'
טַעְמָא בְּ לֶךְ לַמֶּ נֶה שְׁ הַמִּ ובֵּאֵר פֵירושּׁ בְּ
יוֹצִיאֵם שֶׁ הִתְנָה לאֹ הואּ שֶׁ אַף תָא מִלְּ דְּ
רַק וַהֲוֵי ית הָרִבִּ קָצַץ לאֹ ן כֵּ וְאִם לְצָרְכּוֹ
אֲבַק כָל דְּ יְתוֹמִים ל שֶׁ בְּ מותָּר דְּ ית רִבִּ אֲבַק
הֲרֵי לְכָךְ ה חִלָּ תְּ בַּ נוֹתְנִים הָיוּ אִם שֶׁ ית רִבִּ
וםּ מִשּׁ א אֶלָּ אֲבַק וְאֵינוֹ קְצוצָּה ית רִבִּ זֶה

21Shach, Yoreh Deah 166:5.
22Rema, Yoreh Deah 166:3. The Rema rules that avak ribis may be deducted from the outstanding debt, and the principle of silluki belo zuzei apukei hu

(deduction equals extraction) applies only tomashkanta, not to ordinary debts.
23Rashba, Teshuvos, cited in the Beis Yosef on Yoreh Deah 160. The Rashba restricts the orphan dispensation to cases where the money remains designated and

proϮts come from the actual invested funds.
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terest, and it is only avak ribis, which is permitted with orphans’
money — [nevertheless,] any avak ribis that, had they stipulated
it initially, would constitute ribis ketzutzah, and is only [classiϮed
as] avak [ribis] because it was not stipulated — they did not per-
mit [it] with orphans’ money — see there. The dispensation does not
cover interest that is rabbinic only because it was not stipulated. It covers
forms of interest that remain rabbinic even when stipulated. And so too
in our case: Since it is avak ribis because it was not stipulated at the
time of the loan, and had it been stipulated, it would have been ribis
ketzutzah. And furthermore, we have already written that the bor-
rower claims that he did not proϮt from their money at all — that
he spent it on something else. Thus, the interest did not come from
proϮts earned with the designated money. And this is exactly the case
described by the Rashba. Therefore, the law is that he can deduct
all eight percent. So it appears to my humble opinion.
His friend who loves him. Akiva Ginz from Eisenstadt. Rabbi Akiva
Eiger signswith his family nameGinz (Güns) and his place of origin, Eisen-
stadt.
[Addenda: Siman 53, s.v. “Ach,” line 13. This addendum returns to
the earlier contradiction in the Sma. [Where it says] “and requires fur-
ther investigation”: Rather, one can say the opposite. Since when
beis din appointed [the apotropos], hoda’ah bemiktzas (partial ad-
mission) must be present [for the oath], it follows that when the [fa-
ther of the] orphans appointed [him], even with hoda’ah bemiktzas
he does not swear. A guardian appointed by the orphans’ father usually
does not swear, so he will agree to serve. TheMechaber requires partial ad-
mission for a court-appointed guardian’s oath. A guardian appointed by
the father remains exempt even after a partial admission. That is why the
Mechaber omitted the words of the Ramah.] The Mechaber omitted
the Ramah because he rejects the Ramah’s conclusion, not the need for
partial admission. This resolves the Sma’s two statements.

יְתוֹמִים ל שֶׁ בְּ ירוּ הִתִּ לאֹ הִתְנָה לּאֹ שֶׁ
הֲוֵי דַּ יוָן כֵּ ידָן דִּ נִדּוֹן בְּ נמֵָי וְהָכִי ם שָׁ עַיּןֵ
עַת שְׁ בִּ הִתְנָה לּאֹ שֶׁ מֵחֲמַת ית רִבִּ אֲבַק
וְגַם קְצוצָּה ית רִבִּ הָיהָ הִתְנָה וְאִלּוּ הַלְוָאָה
הִרְוִיחַ לּאֹ שֶׁ טוֹעֵן הַלּוֶה שֶׁ תַבְנוּ כָּ בָר כְּ
אַחֵר לְדָבָר הוֹצִיאָם שֶׁ לָל כְּ מָעוֹתֵיהֶם בְּ
ין הַדִּ ן כֵּ וְאִם "א בָּ הָרַשְׁ דְּ דִינָא כְּ שׁ מַמָּ וַהֲוֵי
ן כֵּ פראצענטי מָנָה ְ הַשּׁ כָּל לְנכַּוֹת יכָוֹל דְּ

י עְתִּ דַּ לַעֲנִיּותּ נִרְאֶה

טַאט מֵאַיְיזֶנְשְׁ גִינְז עֲקִיבָא אוֹהֲבוֹ יְדִידוֹ

אַךְ תְחִיל הַמַּ יבּורּ דִּ נ"ג סִימָן מָטוֹת: [הַשְׁ
לוֹמַר ישֵׁ דְּ א אֶלָּ עִיּוןּ: וְצָרִיךְ י"ג יטָה שִׁ
לוֹמַר צָרִיךְ ין דִּ ית בֵּ מִינהַוּ בְּ דְּ יוָן כֵּ הִיפּוךְּ בְּ
יְתוֹמִים מִינהַוּ בְּ רְחָךְ כָּ עַל מִקְצָת בְּ מוֹדֶה
הָכִי וםּ מִשּׁ בַע ָ יִשּׁ לאֹ מִקְצָת בְּ מוֹדֶה בְּ אַף

הרמ"ה:] בְרֵי דִּ ר הַמְחַבֵּ מִיט הִשְׁ
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נד תשובה
Interest Collected for Orphans and Deduction from Principal

Property Law > Laws of Interest in Loans and Commerce • Property Law > Laws of Documents and Guarantors

Summary

Correspondent and Context: This teshuvah continues the previous correspondence about interest collected for orphans. Rabbi
Akiva Eiger answers the correspondent’s arguments and defends his earlier positions.
The Question (Sha’ila): The main question is whether a borrower may deduct interest collected by a guardian for orphans from the
principal he still owes them. Rabbi Akiva Eiger considers whether gozel u’ma’achil exempts the orphans. He also asks whether minors
who consumed the interest are exempt as ketanim she’hiziku, and whether dichui b’mitzvos preserves that exemption after they mature.
At the end, he discusses whether a claimant may demand a shevuas heses instead of a shevuas hashutχn under the Rema in Choshen
Mishpat siman 87.
The Ruling (Teshuvah): Rabbi Akiva Eiger rules that the borrower may deduct the interest from the unpaid principal. He reaches
this result under several possible views of the Rosh andMaharam concerning dichui. He also cites the Beis Yosef to show that when the
borrower made no proϮt, money may be extracted from the orphans. In Choshen Mishpat siman 87, he reads the Rema as allowing
the claimant to waive the partnership oath and demand only a regular shevuas heses.
Shulchan Aruch Background: The main discussion concerns Yoreh Deah siman 160 and the laws of ribis. It distinguishes ribis ket-
zutzah, which is biblically prohibited, from avak ribis, which is rabbinically prohibited and generally need not be returned by orphans.
Rabbi Akiva Eiger also discusses Yoreh Deah siman 396 on aminor’s mourning, Orach Chaim simanim 267 and 475/476 on Kiddush
and matzah, and ChoshenMishpat simanim 81, 87, and 93 on claims and oaths.
Key Disputes (Machlokes): Rabbi Akiva Eiger discusses three main disputes. First, he challenges the Mishneh LaMelech’s claim
that the Rivash and Rashba disagree about a guardian acting for adults. The Rivash may have needed a special reason only because
gozel u’ma’achil did not apply in his case. Second, the Maharam requires a minor who matures after shiva to mourn, while the Rosh
exempts him. Rabbi Akiva Eiger questions the Rosh’s two distinctions and compares them with the Gemara’s unresolved question
about dichui. Third, the Ra’avad treats possession of partnership property as partial admission. Other authorities require an actual
admission concerning the disputed claim.

To the famous Gaon mentioned above, regarding the matter men-
tioned above. This teshuvah continues the previous discussion about in-
terest collected for orphans.
What his honor the Gaon wrote regarding my objection to the
words of the Mishneh LaMelech mentioned above. That one can say
the Rivash is dealing with a case where one cannot invoke the prin-
ciple of “one who robs and feeds [others].” Gozel u’ma’achil exempts
those who receive stolen goods from liability. Such as where the minors

עִנְיןַ בְּ לְעֵיל זְכָּר הַנִּ הַמְפֻרְסָם אוֹן לְהַגָּ
לְעֵיל זְכָּר הַנִּ

הַגָּאוֹן תּוֹרָתוֹ בוֹד כְּ מַעֲלַת כָּתַב ֶ שּׁ מַה
נֶה שְׁ הַמִּ דִבְרֵי בְּ מִיהָתִי תְּ עַל יאִָיר נרֵוֹ
הָרִיבָ"ש דְּ לוֹמַר ישֵׁ דְּ לְעֵיל זְכָּר הַנִּ לֶךְ לַמֶּ
ין מִדִּ עֲלָהּ לְמֵיתֵי לֵיכָּא דְּ עִנְיןַ בְּ מַיְירֵי
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themselves lent the money, and similar cases. Since in such a case no
third party (like a guardian) committed the wrongful act of lending at in-
terest, the gozel u’ma’achil exemption would not apply. And the proof is
that otherwise, the Rashba’s words cited by the Rivash would con-
tradict the Rashba’s words cited by the Beis Yosef. The two passages
of the Rashba can only be reconciled if we limit the Rivash’s case to one
where gozel u’ma’achil does not apply. And his honor wrote that all of
this is already explained in the Mishneh LaMelech’s own words.
I am astonished at his honor. Would I, in a matter I am engaged
with, turn a blind eye to the arrangement of the discussion? But my
main intention was to raise a diϨculty from within the Mishneh
LaMelech’s own words. Since [the Mishneh LaMelech] wrote that
the Rashba’s words should not contradict each other, it is proven
that [the Rivash] is dealing with a case where the reasoning of “one
who robs and feeds” does not apply. And if so, from where does
the Mishneh LaMelech derive that there is a dispute regarding a
guardian of adults? The Mishneh LaMelech had concluded from the
Rivash that even a guardian of adult beneϮciaries is exempt from return-
ing interest — but this inference is unwarranted. For one could say that
since [the Rivash] is dealing with a case that cannot be compared to
“one who robs and feeds,” The Rivash may still agree with the Rashba
in the general case. Therefore, the Rivash needed to derive [the ex-
emption] from the principle that orphans are not obligated in per-
formingmitzvos. TheRivashonly resorted to the orphan-speciϮc exemp-
tion because gozel u’ma’achil was unavailable in his case. But in the gen-
eral case, [the Rivash] may also hold that even [beneϮciaries who
are] adults are exempt based on the principle of “one who robs and
feeds.” And these are precisely the points I raised as objections. And
due to the urgency ofmy letter, I omittedwritingwhat theMishneh
LaMelech himself wrote.
And regarding what his honor wrote that even according to the
Mishneh LaMelech’s view that the Rivash disagrees, Nevertheless,
regarding what the Rashba wrote that even minors themselves who
lent are exempt from returning the interest they consumedBased on
the principle of “minors who caused damage” — in this, we do not
Ϯnd that the Rivash disagrees. Since [the Rivash] is dealing with a
case where the interest is still extant — [the correspondent] wrote
well. However, in any case, one can say that where [the borrower]
has not yet paid the principal, he may deduct [the interest]. Since
it is not called “they caused damage,” because one can say they are
consuming from their own [funds]. When the principal remains with
the borrower, the “interest” the orphans receivedmaybe viewed as advance
payment of their ownprincipal—not as damage inϱicted on the borrower.

עַצְמָם בְּ ים טַנִּ הַקְּ הִלְווּ דְּ גוֹן כְּ ומַּאֲכִיל גּוֹזֵל
רוּ יִסְתְּ כֵן לאֹ אִם דְּ וְתֵדַע וְכַדּוֹמָה
לְדִבְרֵי הָרִיבָ"ש הֵבִיא שֶׁ "א בָּ הָרַשְׁ בְרֵי דִּ
רוםּ וְכָתַב יוֹסֵף ית הַבֵּ הֵבִיא שֶׁ "א בָּ הָרַשְׁ
דִבְרֵי בְּ מְבאָֹר זֶה כָל דְּ תּוֹרָתוֹ בוֹד כְּ מַעֲלַת

עַצְמוֹ לֶךְ לַמֶּ נֶה שְׁ הַמִּ

בּוֹ עָסִיקְנָא דְּ מִידֵי בְּ וְכִי בוֹדוֹ כְּ עַל נִפְלֵאתִי
עִיקַר אֲבָל בָרִים הַדְּ דּורּ מִסִּ עֵיניַ אַעְלִים
נֶה שְׁ הַמִּ בְרֵי דִּ מִתּוֹךְ לְהַקְשׁוֹת הָיהָ וָּנתִָי כַּ
רוּ יִסְתְּ לּאֹ שֶׁ כָתַב דְּ יוָן כֵּ עַצְמוֹ לֶךְ לַמֶּ
מַיְירֵי דְּ מוכָּח אַהֲדָדֵי "א בָּ הָרַשְׁ בְרֵי דִּ
ומַּאֲכִיל גוֹזֵל דְּ טַעְמָא בוֹ לֵיכָּא דְּ עִנְיןַ בְּ
לַעֲשׂוֹת לֶךְ לַמֶּ נֶה שְׁ לְהַמִּ לוֹ מִנּיִַן ן כֵּ וְאִם
ישֵׁ הָא גְדוֹלִים דִּ ס אַפּוֹטְרוֹפְּ בְּ מַחֲלוקּוֹת
לְדַמּויּיֵ לֵיכָּא דְּ עִנְיןַ בְּ מַיְירֵי דְּ יוָן כֵּ לוֹמַר
הָרִיבָ"ש הוצְּרַךְ הָכִי וםּ מִשּׁ ומַּאֲכִיל לְגוֹזֵל
ד מֶיעְבַּ נֵי בְּ לָאו יתְַמֵי ין מִדִּ עֲלָהּ לְמֵיתֵי
ן כֵּ גַּם לֵיהּ סְבִירָא עָלְמָא בְּ אֲבָל מִצְוָה
ומַּאֲכִיל גּוֹזֵל ין מִדִּ טורִּים פְּ גְדוֹלִים בִּ אַף
נְחִיצַת ולְּגוֹדֶל יתִי הִקְשֵׁ שֶׁ בָרִים הַדְּ הֵן וְהֵן
נֶה שְׁ הַמִּ דְכָתַב כִּ לִכְתּבֹ י מַטְתִּ הִשְׁ בִי מִכְתָּ

עַצְמוֹ בְּ לֶךְ לַמֶּ

אַף דְּ תּוֹרָתוֹ בוֹד כְּ מַעֲלַת כָּתַב ֶ שּׁ וּמַה
חוֹלֵק הָרִיבָ"ש דְּ לֶךְ לַמֶּ נֶה שְׁ הַמִּ לְדִבְרֵי
אֲפִילוּ דַּ "א בָּ הָרַשְׁ תַב כָּ ֶ שּׁ מַה בְּ מָקוֹם מִכָּל
לְהַחֲזִיר טורִּים פְּ הִלְווּ שֶׁ עַצְמָם ים קְטַנִּ
זֶה בָּ יקוּ, ִּ הִז שֶׁ ים קְטַנִּ ין מִדִּ אָכְלוּ שֶׁ ית הָרִיבִּ
מַיְירֵי הואּ דְּ הָרִיבָ"ש פָלִיג דְּ מָצִינוּ לאֹ
עַל אולָּם כָּתַב יפֶָה עַיִן, בְּ ית הָרִבִּ עֲדַיִין דַּ
רֶן הַקֶּ נתַָן לאֹ דְּ הֵיכִי לוֹמַר ישֵׁ נִים פָּ כָּל
לוֹמַר ישֵׁ דְּ יקוּ, ִּ הִז מִקְרֵי לאֹ דְּ לְנכַּוֹת יכָוֹל

קָאָכְלִי ידְהוּ מִדִּ
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And it seems to me there is proof for this from the responsum of the
Maharil cited in the Beis Yosef (siman 160, s.v. “kasav b’Mordechai”)
— see there. For [theMaharil] labored to Ϯndmerit for the orphans
And he did not derive [the exemption] from the principle of “mi-
nors who caused damage.” Had the Maharil been able to rely on the
ketanim she’hiziku exemption, he would not have needed to seek another
basis. This must mean he is dealing with a case where the principal
is still in the borrower’s hands and [the borrower] can deduct. And
accordingly, one can argue by way of “whichever way you look at it”:
If we wish to reconcile the words of the Maharil with the Rashba,
it is necessarily proven that [the borrower] can deduct. If the Ma-
haril agrees with the Rashba, then the Maharil’s failure to invoke ketanim
she’hiziku proves the case involves unpaid principal, and deduction is pos-
sible. And if we say they disagree, [the borrower] can claim that we
follow the Maharil. And at present, I do not have the sefer of the
Maharil available to examine the original source.
And regarding what his honor wrote that according to the Ma-
haram’s reasoning, one can say that even when [the borrower] did
not proϮtNevertheless, the stipulated rate is as if non-existent. And
what [the borrower] paid is as if given without a stipulated rate,
which is only avak ribis (rabbinically prohibited interest), which is
permitted to orphans. Except that we do not compel him to pay
since he did not proϮt. But what he gives, he gives permissibly,
since it is only avak ribis because it is considered as if he did not
stipulate. This is refuted by the words of the aforementioned Ma-
haril. Who also follows the approach of the Maharam mentioned
above. And nevertheless did not Ϯnd merit for the orphan Rather,
[the Maharil] ruled as if [the guardian] had stipulated to support
the orphan precisely from what [the borrower] would proϮt. And
whatever extra he gave was merely a gift — see there. It is thus clear
that if the amount to give had been stipulated, we would not rule it
as avak ribis that is permitted to orphans. If theMaharil truly believed
all payments under a voided stipulation become avak ribis, he would not
have needed his elaborate reasoning. Unless we say that since the prin-
cipal is still in [the borrower’s] hands, it is not considered that he
gave them the interest. There is one possible resolution: when the prin-
cipal is still owed, the “interest” payments are really just partial returns of
the orphans’ own capital. For there is a practical distinction that he
gave them their own principal.
In any case, it suϨces for us that we have established the ruling that
in our case, where the principal is in [the borrower’s] hands, he can
deduct. Even if the broader analysis is uncertain, this narrower conclusion
stands Ϯrm.

מַהֲרִי"ל שׁובַּת מִתְּ לָזֶה רְאָיהָ לִי וְנִרְאֶה
יבּורּ דִּ ק"ס (סִימָן יוֹסֵף בֵית בְּ הובָּא
טָרַח דְּ ם שָׁ עַיּיֵן כִי) רְדְּ מָּ בַּ תַב כָּ תְחִיל הַמַּ
ין מִדִּ עֲלָהּ אָתֵי וְלאֹ הַיְתוֹמִים זְכותּ לִמְצאֹ
מַיְירֵי רְחָךְ כָּ עַל א אֶלָּ יקוּ ִּ הִז שֶׁ ים קְטַנִּ
לְנכַּוֹת וְיוכַּל הַלּוֶֹה ידַ בְּ עוֹד רֶן הַקֶּ שֶׁ בְּ
אִם ךְ נּפְַשָׁ מַה דֶרֶךְ בְּ לוֹמַר ישֵׁ זֶה ולְּפִי
"א, בָּ לְהָרַשְׁ מַהֲרִי"ל בְרֵי דִּ ווֹת לְהַשְׁ אנוּ בָּ
נֵימָא וְאִם לְנכַּוֹת יכָוֹל דְּ מוכָּח רְחָךְ כָּ עַל
מַהֲרִי"ל כְּ לַן קַיְימָא לוֹמַר יכָוֹל פְלִיגִי, דִּ
מְקוֹר בִּ לְעַיּיֵן מַהֲרִי"ל סֵפֶר י אִתִּ אֵין וְכָעֵת

בָרִים הַדְּ

לִסְבָרַת דְּ תּוֹרָתוֹ בוֹד כְּ מַעֲלַת כָּתַב ֶ שּׁ וּמַה
מִכָּל הִרְוִיחַ לאֹ בְּ אַף לוֹמַר ישֵׁ הֲרַ"ם הַמַּ
הֲוֵי נתַָן דְּ ומַּה לֵיתָא דְּ מַאן כְּ צִיצָה הַקְּ מָקוֹם
ית רִיבִּ אֲבַק רַק הֲוֵי דַּ קְצִיצָה לאֹ בְּ נתַָן כְּ
יוָן כֵּ ן לִיתֵּ לוֹ כּוֹפִין אֵין דְּ א אֶלָּ לִיתְמֵי ר הֻתַּ דְּ
ר הֶיתֵּ בְּ נוֹתֵן נּוֹתֵן ֶ שּׁ מַה אֲבָל הִרְוִיחַ לאֹ דְּ
לאֹ מִקְרֵי דְּ יוָן כֵּ ית רִיבִּ אֲבַק רַק הֲוֵי דַּ
ר זְכָּ הַנִּ הֲרִי"ל הַמַּ בְרֵי מִדִּ ר נִסְתָּ זֶהוּ קָצַץ
זְכָּר הַנִּ מַהֲרַ"ם יטַת שִׁ בְּ ן כֵּ גַּם נחִָית דְּ לְעֵיל
רַק לְהַיּתָוֹם זִיכָּה לאֹ כֵן י פִּ עַל וְאַף לְעֵיל
צִמְצוםּ בְּ הַיּתָוֹם לָזוןּ הִתְנָה אִלּוּ כְּ דָנִין דְּ
נהָ מַתָּ הֲוֵי ן לִיתֵּ ה הִרְבָּ ֶ שּׁ ומַּה יּרְַוִיחַ ֶ שּׁ ה מִמַּ
ךְ הַסַּ קָצַץ אִלּוּ דְּ מְבאָֹר ם שָׁ עַיּיֵן עָלְמָא בְּ
ר הֻתַּ דְּ ית רִיבִּ לַאֲבַק נִין דָּ הָיִינוּ לאֹ ן, לִיתֵּ
עֲדַיִין ידָוֹ בְּ שֶׁ רֶן הַקֶּ דְּ נֵימָא דְּ זולַּת לִיתוֹמִים
נפְַקָא ישֵׁ דְּ ית הָרִבִּ לָהֶם נתַָן מִקְרֵי לאֹ

לָהֶם נתַָן ידְהוּ דִּ קֶרֶן דְּ מִינָה

בִנְדוֹן דְּ ין לַדִּ זָכִינוּ דְּ לָנוּ י דַּ נִים פָּ כָּל עַל
לְנכַּוֹת יכָוֹל ידָוֹ בְּ רֶן הַקֶּ דְּ ידַן דִּ
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And moreover, it appears as a matter of practical law that one actu-
ally extracts from the orphans. For the Beis Yosef there, s.v. “Apotro-
pos” etc., wrote regarding the matter of whether the guardian col-
lected and gave [interest] to [the orphans] etc. “And it is already re-
vealed above that all this is only when the borrower did not proϮt”
etc. Thus, our master the Beis Yosef explicitly holds that even ac-
cording to the Maharam’s reasoning, when [the borrower] did not
proϮt, one extracts from the orphans. Rather, it is certainly clear
that speciϮcally regarding what [the borrower] proϮted — this is
what we are adjudicating. For it resembles as if the court stipulated
— just as onewho receives [a business venture] without speciϮcation
is treated as if the court stipulated with him for half the proϮt. The
Maharam’s approach treats the proϮt component as if governed by a court-
implied partnership arrangement. Therefore, even if the guardian stip-
ulated [a rate], what do we care about his stipulation? For in any
case, since it is as if the court stipulated with him, he is obligated to
give from what he proϮted by force of the court’s stipulation. But
when [the borrower] did not proϮt, it is not applicable to say it is
as if he did not stipulate. There is no court-implied condition regarding
payments unrelated to proϮts. For in any case, what he gave was given
solely on the basis of the stipulation. And it is ribis ketzutzah (Ϯxed
interest), as it appears to my humble opinion. The payment therefore
constitutes ribis ketzutzah. Even orphans must return it.
And regarding what his honor wrote: that from the Rivash’s un-
qualiϮed ruling, it is implied that even when the orphans mature,
they are exempt. And the reason is that since at the time they were
minors they were exempt, there is dichui (deferral/rejection) with
regard to mitzvos. Dichui means that an obligation once deferred may
remain deferred. And as for the fact that according to Rav Pappa,
who holds that repaying a creditor is a mitzvah, we attend to the
property of minor orphans when they mature This means that their
debts are collected when they mature. This is because [Rav Pappa] fol-
lows his own view, as he said “this tells us there is no dichui with
regard to mitzvos” — thus far [the correspondent’s] words.
I am astonished — even if we interpret the Rivash’s intent this
way, Nevertheless, for us too, it is an unresolved Talmudic question
whether there is dichui with regard to mitzvos. And consequently,
in our case, [the borrower] can deduct and claim: “We hold that
there is no dichui with regard to mitzvos.” Since it is a monetary
dispute, the borrower can invoke the unresolved doubt and retain the de-
ducted amount.
And regarding the fundamental premise, it seems to me That the

מוֹצִיאִין בֶאֱמֶת דְּ לְדִינָא נִרְאֶה וּבְיוֹתֵר
יבּורּ דִּ ם שָׁ יוֹסֵף ית הַבֵּ הֲרֵי דְּ מֵהַיְתוֹמִים
עִנְיןַ עַל כָּתַב וְכולֵּי אַפּוֹטְרוֹפּוֹס תְחִיל הַמַּ
וכְּבָר כּולֵּי לָהֶם וְנתַָן ס הָאַפּוֹטְרוֹפְּ גָּבָה אִם
לּאֹ שֶׁ כְּ א אֶלָּ אֵינוֹ זֶה כָּל שֶׁ לְפָנִים גָּלויּ
לֵיהּ סְבִירָא דִּ הֲרֵי וְכולֵּי הַלּוֶֹה הִרְוִיחַ
לְסְבָרַת אַף דְּ מְפוֹרָשׁ בִּ יוֹסֵף ית הַבֵּ ינוּ לְרַבֵּ
מוֹצִיאִין הִרְוִיחַ לאֹ בְּ מָקוֹם מִכָּל הֲרַ"ם הַמַּ
לְעִנְיןַ דַוְקָא דְּ רורּ בָּ אי וַדַּ א אֶלָּ מֵהַיְתוֹמִים
דְאַתְנוּ כְּ דָמֵי דְּ דָנִין אָנוּ זֶה בָּ הֵרְוִיחַ ֶ שּׁ מַה
אַתְנוּ כְּ הֲוֵי סְתָם ל מְקַבֵּ דְּ מוֹ כְּ ין דִּ ית הַבֵּ
הָכִי וםּ מִשּׁ כָר שָׂ לְמַחֲצִית עִמּוֹ ין דִּ ית בֵּ
קְצִיצָתוֹ בִּ נוּ לָּ מַה הָאַפּוֹטְרוֹפְס קָצַץ בְּ אַף
ית בֵּ אַתְנוּ כְּ הֲוֵי דַּ ה מִמַּ נִים פָּ כָּל עַל הָא
מִכּחַֹ הֵרְוִיחַ ֶ שּׁ ה מִמַּ ן לִיתֵּ מְחויּּבָ עִמּוֹ ין דִּ
הֵרְוִיחַ לּאֹ שֶׁ כְּ ן כֵּ אֵין ֶ שּׁ מַה ין דִּ ית בֵּ נאַי תְּ
מִכָּל הָא דְּ קָצַץ לאֹ כְּ הֲוֵי דַּ לוֹמַר יּיָךְ שַׁ לאֹ
וַהֲוֵי נתַָן צִיצָה הַקְּ מִכּחַֹ רַק נּתַָן ֶ שּׁ מַה מָקוֹם

י עְתִּ דַּ לַעֲנִיּותּ רְאֶה נִּ כַּ קְצוצָּה ית רִבִּ

תּוֹרָתוֹ בוֹד כְּ מַעֲלַת רוםּ כָּתַב ֶ שּׁ וּמַה
אַף מַע מַשְׁ הריב"ש סְתָם מִדִּ יאִָיר נרֵוֹ
יוָן כֵּ עַם וְהַטַּ טורִּים פְּ הַיְּתוֹמִים לוּ גְדְּ יִּ שֶׁ כְּ
חויּ דִּ ישֵׁ טורִּים פְּ הָיוּ ים קְטַנִּ הָיוּ דְּ ן בְעִידָּ דְּ
לֵיהּ סָבִירָא דְּ א פָּ פַּ לְרַב דְּ וְהָא מִצְוֹת אֵצֶל
לְנִכְסֵי נִזְקָקִין מִצְוָה חוֹב עַל בַּ רִיעַת פְּ
יטָתֵיהּ לְשִׁ הַיְינוּ לוּ גְדְּ יִּ שֶׁ כְּ ים קְטַנִּ יְתוֹמִים
מִצְוֹת אֵצֶל יחויּ דִּ אֵין אוֹמֶרֶת זאֹת אָמַר דְּ

בָרָיו דְּ כָּאן עַד

הריב"ש כַוָּנתַ בְּ ן כֵּ נִידוֹן אִם אַף נִפְלֵאתִי
לָא דְּ עְיאָ אִיבַּ הואּ לְדִידַן גַּם הָא מָקוֹם מִכָּל
ילָא ומִּמֵּ מִצְוֹת אֵצֶל חויּ דִּ ישֵׁ אִם טָא אִיפְשְׁ
לַן קַיְימָא וְלוֹמַר לְנכַּוֹת יכָוֹל ידַן דִּ נִדּוֹן בְּ

מִצְוֹת אֵצֶל יחויּ דִּ אֵין דְּ

סוֹף הָראֹ"ש הָא לִי נִרְאֶה הַיְסוֹד ר וּבְעִיקַּ
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Interest Collected for Orphans andDeduction from Principal

Rosh at the end of [Masechta] Moed Katan wrote in the name of
the R”M (Maharam of Rothenburg)1 That a minor whose relative
died and who matured after the seven [days of mourning] must ob-
serve mourning, because there is no dichui. And the Rosh wrote
there that [theminorwhomatured] is exempt frommourning. And
[the Rosh] wrote to distinguish: even though there is no dichui
with regard to mitzvos [generally], Nevertheless, since the dichui is
in the person himself, there is dichui. The Rosh Ϯrst distinguishes a
deferral inherent in the person. Such a deferral may be permanent. Or
alternatively, regarding the covering [of blood after slaughter], it
is in his hands [to create the obligation]. The Rosh’s second distinc-
tion: in the paradigm case of kisui hadam, one could uncover the blood
and thereby trigger the obligation — it was b’yado (in his power). As op-
posed to when it is not in his power to remove the dichui from him-
self — see there. [And these words of the Rosh are perplexing to
me. For if so, why did the Talmud in chapter 3 of Sukkah need to
state that Rav Pappa himself is uncertain [about dichui]?2 If the
Rosh’s distinction between dichui of the person and dichui of the object
resolves the matter, the Gemara should not need to invoke Rav Pappa’s
general uncertainty. For there is a distinction that in the covering
[of blood], it is in his hands! And conversely, why did the Rosh
need his distinction? For regardless, since the Talmud states that
Rav Pappa himself is uncertain, Then [one] is obligated in cover-
ing [the blood] only due to doubt. And consequently, regarding
mourning, it is a doubt in a rabbinic matter, and [the rule is] to
be lenient. For in truth, even according to the Rosh’s distinction
— for in any event, even regarding a matter not in one’s hands, the
Rosh’s second distinction (that kisui is “in his hands”) does not resolve ev-
erything. It is an unresolved question—when a palm-like shoot grew
on it—whether there is dichui. TheGemara asks about a myrtle whose
tip was cut and later grew a palm-like shoot. This change was not in the
person’s control. Rather, it must be that the reason [we are lenient in
mourning] is because we are lenient in a doubt regarding mourning.
If so, the Rosh could have given this reason regardless— and this re-
quires further investigation. TheRosh’s distinctions seem unnecessary
if the ordinary rule for a rabbinic doubt suϨces. Therefore, whichever
way you look at it: according to the R”M (Maharam), [the corre-

לוֹ ת מֵּ שֶׁ קָטָן דְּ הר"ם ם שֵׁ בְּ תַב כָּ קָטָן מוֹעֵד
ל לְהִתְאַבֵּ צָרִיךְ דְּ בְעָה שִׁ אַחַר יל וְהִגְדִּ מֵת
פָטורּ דְּ ם שָׁ תַב כָּ וְהָראֹ"ש יחויּ דִּ אֵין דְּ
יחויּ דִּ אֵין דְּ אַף ק לְחַלֵּ וְכָתַב ל הִתְאַבֵּ מִלְּ
גוףּ בְּ יחויּ הַדִּ דְּ יוָן כֵּ מָקוֹם מִכָּל מִצְוֹת אֵצֶל
ידָוֹ בְּ הֲוֵי סּויּ הַכִּ י גַבֵּ דְּ אוֹ יחויּ דִּ ישֵׁ הָאָדָם
יחויּ הַדִּ ק לְסַלֵּ ידָוֹ בְּ אֵין בְּ ן כֵּ אֵין ֶ שּׁ מַה
אֵלּוּ הָראֹ"ש [וְדִבְרֵי ם שָׁ עַיּיֵן מֵעָלָיו
הש"ס אִצְטְרִיךְ לְמַאי ן כֵּ אִם דְּ לִי מוהִּים תְּ
גּופָּא א פָּ פַּ רַב דְּ לוֹמַר סֻכָּה דְּ ג' פֶרֶק בְּ
הֲוֵי בְכִסּויּ דְּ חִלּוקּ ישֵׁ הָא לֵיהּ קָא מְסַפְּ
הָראֹ"ש הוצְּרַךְ לְמַאי הִיפּוךְּ בְּ וְגַם ידָוֹ בְּ
הש"ס קָאָמַר דְּ פִי כְּ הָכִי לָאו בְּ הָא לַחֲלוקּוֹ
חַיּיָב ן כֵּ אִם לֵיהּ קָא מְסַפְּ גּופָּא א פָּ פַּ רַב דְּ
אֲבֵילותּ בַּ ילָא ומִּמֵּ פֵיקָא מִסָּ רַק כִסּויּ בְּ
אֱמֶת בֶּ הָא דְּ ולְּקולָּא נןָ רַבָּ דְּ סְפֵק הֲוֵי
מָקוֹם מִכָּל הָא הָראֹ"ש דְּ לַחֲלוקּוֹ עֲדַיִן
לָא דְּ עְיאָ אִיבַּ הואּ ידָוֹ בְּ לָאו דְּ מִידֵי בְּ גַּם
יחויּ דִּ ישֵׁ אִם תְמָרָה בּוֹ עֲלָתָה בַּ טָא אִיפְשְׁ
אֲבֵילותּ סְפֵק עַם מִטַּ דְּ רְחָךְ כָּ עַל א אֶלָּ
ן לִיתֵּ מָצֵי הֲוָה הָכִי לָאו בְּ ן כֵּ אִם מְקִילִין
ךְ נפְַשָׁ ה מַמָּ בְּ ן כֵּ אִם עִיּוןּ וְצָרִיךְ זֶה, טַעַם
מַעֲלַת לְדִבְרֵי קִיּוםּ אֵין הר"מ יטַת לְשִׁ
יל הִגְדִּ שֶׁ קָטָן בְּ מְחַיּיֵב הָא דְּ תּוֹרָתוֹ בוֹד כְּ
לּוֹ שֶׁ טְעָמִים נֵי שְׁ לְפִי הָא הָראֹ"ש וְלִדְבָרֵי
אִם כִסּויּ דְּ לְדִיחויּ קָטָן יחויּ דִּ ין בֵּ ק לְחַלֵּ
מִיְּתוֹמִים חוֹב עַל בַּ רִיעַת מִפְּ ה יִקְשֶׁ ן כֵּ
בוֹד כְּ מַעֲלַת דְכָתַב כִּ נּוֹייֵ לְשַׁ לֵיכָא דְּ גָּדְלוּ שֶׁ
הָא יטָתֵיהּ לְשִׁ א פָּ פַּ רַב דְּ יאִָיר נרֵוֹ תּוֹרָתוֹ
סְבִירָא א פָּ פַּ רַב דְּ אַף הָראֹ"ש דְּ לַחֲלוקּוֹ
יחויּ הַדִּ מָקוֹם מִכָּל יחויּ דִּ אֵין בְכִסּויּ דְּ לֵיהּ

אנֵי שָׁ קָטָן דְּ

1The Rosh discusses this at the end of Masechta Moed Katan, recording the dispute with his teacher the Maharam of Rothenburg. The Taz, YD 396, summa-
rizes: גדול“ שנעשה מיום ושלשים שבעה שיגדיל אחר להתאבל חייב ליה סבירא דמהר''ם קטן מועד בסוף תלמידו להרא''ש מהר''ם בין במחלוקת הוא זה —”דין “This ruling is
a dispute between theMaharam and his student the Rosh at the end of Moed Katan, for theMaharam holds he must observe mourning after reaching majority—
seven and thirty [days] from the day he becomes an adult.”

2Sukkah 33b—The Gemara in chapter 3 discusses the myrtle whose majority of leaves dried: ואמר“ כשר. לחין עלין בדי שלשה בו ונשארו עליו רוב יבשו רבנן: תנו
אחד כל ובראש חסדא: ”רב — “The Sages taught: if the majority of its leaves dried and three moist branches of leaves remained, it is valid. And Rav Chisda said: at
the top of each one.” The ensuing discussion addresses whether a myrtle initially disqualiϮed and later restored is subject to dichui, and connects to Rav Pappa’s
unresolved question about dichui in mitzvos.
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spondent’s] words have no support. For [the Maharam] obligates a
minor who matured. And according to the Rosh, based on his two
reasons for distinguishing between dichui of a minor and dichui of
the covering [of blood], Then a diϨculty arises from the repayment
of a creditor by orphanswhomatured. If theRosh holds that aminor’s
dichui is permanent, why does Rav Pappa collect debts from orphans who
matured? For one cannot answer, as his honorwrote, that Rav Pappa
follows his own view [that there is no dichui]. For according to the
Rosh’s distinction, even thoughRav Pappa holds that regarding the
covering [of blood] there is no dichui, Rav Pappa’s position on kisui
does not determine his position on minors. Nevertheless, the dichui of
a minor is diϥerent. According to the Rosh’s own distinctions, the mi-
nor’s personal dichui is stronger than the dichui of kisui hadam—so even
Rav Pappa should recognize dichui for minors.
Rather, it must be that regardless, regarding repayment of a cred-
itor, the concept of dichui does not apply at all. For speciϮcally
regarding mourning, where we come to obligate him based on the
event that occurred during his minority — namely, the death of the
relative. And since he did not mourn then, [one might require]
that he complete [the mourning] now — in this we say there is
dichui. But regarding repayment of a creditor, we need not adju-
dicate based on the event that occurred during his minority — that
he inherited his father’s property. For it is not the moment of in-
heritance speciϮcally that generates the mitzvah. Rather, whenever
his father’s property that is encumbered to the creditor is in his pos-
session, the mitzvah to repay devolves upon him. And what do we
care when [the property] Ϯrst came into his possession? And sim-
ilarly with interest — the mitzvah, as long as the interest money
is in his hands, requires him to return it. Unless we say there is a
distinction between interest and debt repayment. Since we see that
regarding interest, the Torah did not admonish the lender’s son. A
lender’s son who inherits interest money from his father need not return
it. Then the obligation does not generally apply to anyone who has
interest money in his possession. Unlike debt, where any possessor of
encumbered propertymust repay, interest return is speciϮcally incumbent
on the original taker. For interest money in the heir’s hands does not
need to be returned. Rather, the obligation falls speciϮcally upon
the one who took the interest — upon him rests the mitzvah to re-
turn it. Therefore, one can say that the act of taking [the interest]
is what generates [the obligation]. And since at the time of taking,
the mitzvah did not apply to him— because he was a minor — Even
when he matures, he is exempt because there is dichui. As opposed
to debt repayment, where as long as the property is in the posses-

עַל בַּ פְרִיעַת בִּ הָכִי בְלָאו דְּ רְחָךְ כָּ עַל א אֶלָּ
אֲבֵילותּ בַּ דַוְקָא דְּ יחויּ דִּ עִנְיןַ לֵיכָא חוֹב
ה נּעֲַשָׂ שֶׁ ה עֲשֶׂ הַמַּ מִכּחַֹ יבוֹ לְחַיְּ בָאנוּ דְּ
וְכֵיוָן ת הַמֵּ מִיתַת הַיְינוּ דְּ קַטְנותּוֹ עַת שְׁ בִּ
זֶה בָּ ה, עַתָּ לִים ישְַׁ דְּ אָז ל נִתְאַבֵּ לאֹ דְּ
עַל בַּ פְרִיעַת בִּ אֲבָל יחויּ דִּ ישֵׁ אָמְרִינןַ
ה נּעֲַשָׂ שֶׁ ה עֲשֶׂ הַמַּ עַל לָדוןּ צָרִיךְ אֵין חוֹב
עַת שְׁ אֵין דְּ אָבִיו כְסֵי מִנִּ יּרַָשׁ שֶׁ קַטְנותּוֹ בְּ
כָל דְּ א אֶלָּ צְוָה לְהַמִּ גּוֹרֶמֶת וְקָא דַּ ה ָ הַיְּרֻשּׁ
דִים עְבָּ הַמְשֻׁ אָבִיו נִכְסֵי רְשׁותּוֹ בִּ יּשֵׁ שֶׁ
ם לֵּ לְשַׁ צְוָה הַמִּ עֲלֵיהּ רָמְיאָ חוֹב לְבַעַל
רְשׁותּוֹ בִּ לָבוֹא הִתְחִילוּ אֵימָתַי נוּ לָּ ומַּה
עוֹת מָּ שֶׁ זְמַן כָּל צְוָה הַמִּ דְּ ית רִבִּ בְּ נמֵָי וְהָכִי
נֵימָא דְּ זולַּת לְהַחֲזִירָם צָרִיךְ ידָוֹ בְּ ית הָרִבִּ
חָזִינןַ דְּ יוָן כֵּ חוֹב לְפֵרָעוֹן ית רִבִּ ין בֵּ ק לְחַלֵּ
ן כֵּ אִם רַחֲמָנָא אַזְהַר לאֹ לִבְרֵיהּ ית בְרִבִּ דְּ
עוֹת מָּ שֶׁ מִי עַל כְלָלותּ בִּ חָל הַחִיּובּ אֵין
ידַ בְּ ית הָרִבִּ מָעוֹת הָא דְּ ידָוֹ בְּ הָרָבִית
הַחִיּובּ דְּ א אֶלָּ לְהַחֲזִיר צָרִיךְ וְאֵין הַיּוֹרֵשׁ
צְוָה הַמִּ מוטָּל עָלָיו ית הָרִבִּ קַח לָּ שֶׁ מִי עַל
קִיחָה הַלְּ ה מַעֲשֵׂ דְּ לוֹמַר ישֵׁ ן כֵּ אִם לְהַחֲזִיר
חָל לאֹ קִיחָה הַלְּ עִידָן בְּ דְּ וְכֵיוָן גּוֹרֶמֶת
ישֵׁ דְּ טורּ פָּ יל הִגְדִּ שֶׁ כְּ גַּם צְוָה הַמִּ עָלָיו
זְמַן כָל דְּ חוֹב פִרְעוֹן בְּ ן כֵּ אֵין ֶ שּׁ מַה יחויּ דִּ
כָּל סוֹף עַד נוֹ בְּ ובֶּן נוֹ בְּ רְשׁותּ בִּ כָסִים הַנְּ שֶׁ
אֵין חוֹב עַל לְהַבַּ ם לֵּ לְשַׁ צְוָה הַמִּ הַדּוֹרוֹת
צְוָה הַמִּ רַק גּוֹרֶמֶת, ה ָ הַיְּרֻשּׁ ה מַעֲשֵׂ עַת שְׁ
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sion of his son, and his son’s son, to the end of all generations, The
mitzvah to repay the creditor [applies]. The moment of inheriting
does not generate [the obligation]; rather, the mitzvah exists at ev-
ery moment that encumbered property is in his hands. Therefore
dichui cannot apply — there is no single triggering moment from which
the obligation was deferred. But this [distinction] is not yet conclu-
sive. Also, one can say according to the Rosh’s second distinction
This distinction asks whether fulϮllment was within the person’s power.
That speciϮcally regarding mourning, it is not considered “in his
hands.” For if we were to rule like the R”M (Maharam) to obligate
him to mourn from when he matures, It appears that even if he had
mourned during his minority, he would not have fulϮlled [the obli-
gation] thereby. And he would not be exempted thereby, since at
that time he was not obligated in the matter. [An act performed
when] he is not [yet obligated] does not exempt [him] for the time
when he will be obligated. This principle explains why mourning dur-
ing minority is not “in his hands” — even if he tried, it would not work.
As the Kesef Mishneh raised this diϨculty in Chapter 5, Halacha
7 of Hilchos Korban Pesach.3 The Kesef Mishneh addresses the analo-
gous problem of a minor who had the korban pesach slaughtered for him
— since the minor has no obligation, how can this exempt him? And see
the Magen Avraham at the beginning of siman 267 regarding one
who recited Kiddush before nightfall — see there.] TheMagen Avra-
hamdiscusseswhetherKiddush before nightfall fulϮlls the later obligation.
Therefore, [mourning during minority] is considered “not in his
hands.” But regarding debt repayment and interest return, if he re-
turned [the money] while still a minor, it is obvious that he fulϮlled
his obligation and is exempted thereby. One can say this is consid-
ered “in his hands,” just like the covering of blood. Since the minor
could have returned the money and it would have counted, the situation is
analogous to kisui hadam—and therefore there is no dichui.
And even though one could distinguish — that regarding the cov-
ering [of blood], it is in his hands to uncover [the blood] and bring
himself to the point of obligation, As opposed to a minor, where
it is not in his hands to bring himself to the point of obligation,
Nevertheless, [the minor’s case regarding debt/interest] is also not
comparable to mourning. For there [in mourning], it is not in his
hands at all. Mourning during minority is completely futile — nothing
the minor could do would fulϮll the obligation. But in debt repayment,
paying during minority would actually work.

וַעֲדַיִן ידָוֹ בְּ דִים עְבָּ הַמְשֻׁ כָסִים נְּ שֶׁ רֶגַע כָל בְּ
נִי שֵׁ לְחִלּוקּ לוֹמַר ישֵׁ גַּם לָזֶה הֶכְרֵחַ אֵין
מִקְרֵי לאֹ אֲבֵילותּ בַּ דַוְקָא דְּ הָרא"ש דְּ
ל לְהִתְאַבֵּ יבוֹ לְחַיְּ הָר"ם כְּ נִידוֹן אִם דְּ ידָוֹ בְּ
ל מִתְאַבֵּ הָיהָ אִם אַף דְּ נִרְאֶה יל הִגְדִּ ֶ מִשּׁ
כָךְ בְּ מִפְטַר וְלאֹ זֶה בָּ יצָָא לאֹ דְּ קַטְנותּוֹ בְּ
בָר דָּ בַּ מְחֻיּבָ הָיהָ לאֹ עָה שָׁ אוֹתָהּ בְּ דְּ יוָן כֵּ
בָר דָּ בַּ מְחֻיּבָ הְיהֶ יִּ שֶׁ עָה לְשָׁ פּוֹטֵר אֵינוֹ
הֲלָכָה ה' רֶק פֶּ נֶה מִשְׁ סֶף הַכֶּ ה וכְּדֶהִקְשָׁ
אַבְרָהָם מָגֵן וְעַיּיֵן סַח פֶּ ן קָרְבַּ מֵהִלְכוֹת ז'
עַיּיֵן לַיְלָה קדֶֹם שׁ קִידֵּ בְּ רס"ז סִימָן ראֹשׁ
אֲבָל ידָוֹ בְּ לָאו מִקְרֵי הָכִי וםּ מִשּׁ ם] שָׁ
עוֹדוֹ בְּ הֶחֱזִיר אִם דְּ ית, ובְּרִבִּ חוֹב פִרְעוֹן בְּ
כָךְ בְּ ומִּפְטַר חוֹבָתוֹ יְדֵי יצָָא דְּ יטָא שִׁ פְּ קָטָן

ם הַדָּ סּויּ כִּ מוֹ כְּ ידָוֹ בְּ מִקְרֵי דְּ לוֹמַר ישֵׁ

לְגַלּוֹת ידָוֹ בְּ בְכִסּויּ דְּ ק לְחַלֵּ ישֵׁ דְּ וְאַף
קָטָן בְּ ן כֵּ אֵין ֶ שּׁ מַה חִיּובּ לִידֵי עַצְמוֹ ולְּהָבִיא
מִכָּל חִיּובּ לִידֵי עַצְמוֹ לְהָבִיא ידָוֹ בְּ אֵין דְּ
אֵין הָתָם דְּ מֵי דָּ לאֹ לַאֲבֵילותּ גַּם מָקוֹם

לָל כְּ ידָוֹ בְּ

3Kesef Mishneh, Hilchos Korban Pesach 5:7— The Kesef Mishneh raises the diϨculty: חיובא“ בר קטן אטו למידק איכא פטור. בראשון עליו שחטו ואם שכתב ומה
הוא —”ופיטורא “Regarding [the Rambam’s] statement ‘and if they slaughtered [the korban pesach] for him at the Ϯrst [Pesach], he is exempt’ — one can ask: is a
minor subject to obligation and exemption?” The point is that performing a mitzvah while not yet obligated raises the question of whether it has any legal eϥect.
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