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DEDICATION

This volume is dedicated to the enduring legacy of Rabbi Akiva Eiger (1761-1837), one of the
foremost gedolei ha’acharonim, whose penetrating brilliance in Torah was matched by extraordinary
humility, purity of character, and unwavering devotion to Klal Yisrael.

93
Born into a distinguished family of Torah and shaped in the great centers of learning of his time, Rabbi
Akiva Eiger rose to become a preeminent authority in halachah, serving as Rav and Rosh Yeshivah in the
illustrious community of Posen. His Teshuvos and Chiddushim, marked by precision, depth, and clarity,
remain foundational to the study of Gemara and psak, guiding generations of talmidei chachamim.

Yet alongside his unparalleled greatness stood profound modesty and simplicity. As recorded by the

Mitteler Rebbe, who met him in Posen, he was “a genuine person... humble and unpretentious with all
people,” embodying a life of complete dedication to Torah and to the needs of his community.

3
This Kornitzer Edition of Shailos u’Teshuvos Rabbi Akiva Eiger, presenting the original Hebrew text with
faithful elucidation, is dedicated by the Kornitzer family, descendants of Rabbi Akiva Eiger, as an
expression of gratitude to Hashem for the privilege of transmitting his Torah and ensuring that his
voice continues to illuminate future generations.

-3

May the merit of learning this sefer bring blessing to all who engage with it, and may we soon merit,

with the coming of Moshiach, to hear new chiddushim in Torah from Rabbi Akiva Eiger himself. And

may this effort serve toward fulfilling the longing so often expressed by the Lubavitcher Rebbe—that

through the dissemination of Torah, illuminated for our generation, we hasten the true and complete
Geulah. May Moshiach come speedily in our days, wnn.
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Infidelity, Ki'ur, and Mamzeirus in Extended Absence

Co—

Family Law > Permission for a Woman to Remarry After Refusal, Divorce, or Death of the Husband * Family Law > Laws of
Forbidden Unions  Family Law > Laws of Niddah Impurity and Its Prohibition

SUMMARY ‘

Correspondent and Context: Rabbi Akiva Eiger writes to Rabbi Chaim of Zlatova about a married woman suspected
of adultery. Rabbi Chaim sent the detailed case from his local beis din for review.

The Question (Sha’ila): The woman’s husband came home on Friday, Erev Pesach, and they were intimate. He
left on the Wednesday after Pesach. Eight days later she menstruated, a few days before her expected veses. She
menstruated again before Shavuos. She then stopped menstruating and showed signs of pregnancy. On the first day
of Purim, she gave birth to a son, ten months and three weeks after her husband left. Two valid witnesses described
suspicious conduct. One saw her leave her house at midnight with the suspected young man. The other heard people
in her kitchen and found her holding the door shut. Women, a non-Jewish woman, and the suspected man’s brother
gave further evidence of an illicit relationship. The suspected man admitted that she propositioned him, but said
he refused. He claimed that a non-Jew had fathered the child and that the child was a mamgzer. The questions are
whether she is forbidden to her husband and whether the child is a mamzer.

The Ruling (Teshuvah): Rabbi Akiva Eiger does not give a final ruling. He analyzes the issues and leans toward
leniency on several grounds. He says he will not rely on his view alone. He seeks agreement from leading gedolei
hador, including Rabbi Meir Posner of Schotland and Rabbi Hirsch of Glogau.

Shulchan Aruch Background: The teshuvah discusses several parts of the Shulchan Aruch. Even HaEzer 11 defines
ki’'ur and its effects. The Rema on Even HaEzer 4 and 7 discusses whether ashtahuyei ishtahi—a delayed birth—can
establish a child’s legitimacy after the husband has been absent. Choshen Mishpat 28 addresses testimony accepted
without a litigant present. Even HaEzer 115-116 discusses a wife’s conduct, loss of her kesubah, and a single witness
whom the husband believes like two witnesses (ne’emanus k’bei trei).

Key Disputes (Machlokes): The teshuvah discusses five disputes. (1) The Rosh limits hefker beis din hefker to
monetary cases. The Rashba says presence is required by Torah law only in capital cases and by rabbinic law in
monetary cases. (2) The Rema and Maharshal dispute whether standing with a suspected man on a public street at
night is ki’ur, or whether true seclusion is required. (3) Maharam and the Rosh dispute whether ki’ur alone forbids a
woman, or whether there must also be a persistent rumor (kol d’lo posik). (4) The Rashba and Maharik dispute the
force of a contradicted single witness when the husband believes him. (5) The teshuvah asks whether simple yichud
is ki’ur, or whether there must be circumstances like entering together and closing the doors.

To my dear friend, the Rav, Rabbi Chaim, may his light shine, in %> 73 o»n 31 217 *P7°°
the holy community of Zlatova. YIRS YT 1232

Regarding his question, and this is its wording. A woman whose
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Infidelity, Ki'ur, and Mamzeirus in Extended Absence

husband came home on Friday, Erev Pesach, and she immersed
and they were intimate. And on Wednesday after Pesach he de-
parted to distant places, and has still not returned home. Eight
days after his departure from her, she menstruated, which was
then a few days before her expected veses, and she menstruated
again at the time of her veses before the festival of Shavuos, with
a heavy flow, and from then on she ceased seeing even a drop
of blood the size of a mustard seed, and she was then disgusted
for some weeks somewhat by food, in the manner of pregnant
women. On the first day of Purim she gave birth to a male child.
And more than that, she deviated from the way of most women
and gave birth after ten months and three weeks from the day
her husband departed from her. The birth occurred significantly
later than the standard nine months, raising the question of legit-
imacy. And there are two valid witnesses who testified before
the beis din with examination and interrogation and under the
formula of “if he does not testify, he shall bear his sin.” The verse
states a witness’s duty to testify. The first one testified in the fol-
lowing words: “Before the festival of Shavuos, in the middle of
the night, I was sitting before the entrance of my house opposite
the house in which the woman resides. I saw that the door of her
house was open. I thought to see what this was, that the door
was open in the middle of the night. I saw the woman exit the
entrance of the house with a certain young man with whom she
was already suspected. When she saw me, she fled to a small
room called a Stuben Kammer.” This is the Yiddish/German term
for a small sitting room or antechamber. “And the young man
walked slowly. When I came close to him, he began to run very
fast to behind one of the houses.” The second witness testi-
fied, and this is his wording: “On the last Yom Tov, I was at the
beginning of the night in my house. I heard that people were
sleeping in the kitchen called Kiiche.” “I thought perhaps there
were thieves there, and I hurried to go and see. When I came to
the door, the woman held the door and did not allow the door to
be opened. And I could not see her from the candle in my room.
When I wanted to open the door by force and rouse people to
come see what these actions were, my brother did not allow me
to open the door and said to me: ‘What business do you have
with this? They will not believe you anyway.” Today I heard an
announcement in the synagogue that whoever knows of any im-
propriety regarding the aforementioned woman should come
and inform. Therefore I have come before the beis din to tes-
tify, etc.” Although the household members of the brother of
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the second witness have a bad reputation,' nevertheless this
witness himself is not included among them, and no blemish
was ever heard about him. And similarly, there are several wit-
nesses who saw her entering the house of the aforementioned
suspected man after she first turned to look outside to see if
anyone was there, and she remained there for more than an
hour without going outside. Although one could question this,
saying that it was not seclusion, for perhaps she did not go to
his winter room, but just as she went ahead into the house so
too she went to the back of the house; or perhaps the suspected
man was not alone in the room at the time. Nevertheless, ac-
cording to the testimony of these witnesses, the father of the
suspected man was in the winter room at the time she went
there, and afterward he went outside and came to where she
was in the place where they were then. And it is apparent from
the circumstances that they were secluded in actual seclusion,
and that he committed acts of immorality, or at least unseemly
things. And likewise, there are several women and persons dis-
qualified from testimony who saw them standing together in
the dark for some time, and that he always goes to her. And sim-
ilarly, the non-Jewish maidservant told before many people that
she saw the suspected man leaving early in the morning from
her [the woman’s] chamber, after he stuck his head out to see
whether anyone was there. Furthermore, the wife of the afore-
mentioned second [witness], a proper woman, testified that in
the previous month, the mother of the suspected woman sent
her to the midwife with the urine of the suspected woman to see
if she was pregnant, and she [the midwife] replied that she was
pregnant and was in her third month of pregnancy and would
bear a male child. Also, the mother of the suspected woman
admitted this. Furthermore, the brother of the aforementioned
second witness testified — when the beis din asked him how he
knew what he had been saying in the streets and markets three
or four months before her giving birth, that it was impossible
that she would give birth before Purim — he replied that he
had traveled with the suspected man three weeks after the fes-
tival, and he [the suspected man] was then in a state of anguish.
“I asked him: ‘Why has your face fallen? This can only be your
distress regarding the aforementioned suspected woman.” He
replied: ‘I cannot understand her or her words. This week she
wrote to me that she had her menstrual period close to the fes-
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Infidelity, Ki'ur, and Mamzeirus in Extended Absence

tival of Shavuos. Now she writes that she has begun to become
pregnant.’ I said to him: ‘Certainly she is pregnant from you,
for her husband is not at home.” He replied: ‘If I had wanted
to do such a thing, I would have done so when she was still
a virgin.”” He further testified that the suspected man himself
told him that he forgot his garment in the bed of the suspected
woman when he was at her place at night, and the next morn-
ing her mother found it in the bed and returned it to him. He
further testified that she wrote to him several letters through
her younger sister, and various other things she did that were
improper. But there are grounds to argue that he [this brother-
witness] is disqualified from testimony for several reasons. Also,
the suspected man himself admitted that the suspected woman
solicited him for immorality after her marriage, but he was not
willing. And he said that in truth the child is a mamzer, but
not from him; rather, it is from a non-Jew. Thus far the lan-
guage of the question, letter by letter. First, let us consider —
even if there were actual witnesses of defilement, whether the
testimony would be sustained. For by law, one must collect tes-
timony of defilement in the presence of the woman and in the
presence of her husband, as stated in the Shulchan Aruch, Even
HaEzer, Siman 11, Se’if 4, in the Rema’s gloss,?

and its source is in the Rosh, Teshuvos, Klal 46, Siman 1.°> And
even though Your Honor wrote to excuse himself, saying that
the beis din sent for him [the husband] and he did not come
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2SA, Even HaEzer 11:4 — The Rema’s gloss rules that testimony to forbid a woman must be accepted in the presence of both the woman

and her husband: w"X371 n2wna Mmpn.
3Teshuvos HaRosh, Klal 46, Siman 1.
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— end quote. His intention is that in such a case, according
to our custom, where there is a permanent beis din, [the de-
fendant] cannot say “I will go to the great beis din,” they ac-
cept [testimony] not in the presence of the litigant, analogous
to the case where they opened proceedings against him, sent
for him, and he did not come (as written in the Rema’s gloss
on Shulchan Aruch, Choshen Mishpat, Siman 28, Se’if 16,* ac-
cording to the view of the Yesh Omrim — see there). However,
nevertheless, one can distinguish and say that specifically re-
garding monetary testimony, since they sent for him and he did
not come, the Sages penalized him and expropriated his money
through accepting testimony not in his presence. The principle
of hefker beis din hefker — the court has power to declare property
ownerless — applies in monetary matters. And this is apparent
from what the Rosh wrote in his Teshuvos, the aforementioned
Klal, Siman 6, and this is his language: “But if he [the plain-
tiff] was sick or the witnesses were sick, and they sent for him
[the defendant] and he did not come, since there is monetary
loss for the plaintiff and they warned the defendant and he did
not come, they expropriated his money and rendered this tes-
timony [taken] not in his presence as valid testimony” — end
quote. And this is cited by the Beis Yosef, Siman 28.° And the
same reasoning applies here as well: that where they sent for
him and he did not come alone — in a case where he cannot
say “I will go to the great beis din” — they expropriated his
money through accepting testimony not in his presence. But
in testimony regarding prohibitions, one can say that they may
never accept [testimony] not in his presence. And a similar dis-
tinction was drawn by the Terumos HaDeshen in his Pesakim,
Siman 177,” and this is his language: “And if the Sages have
the power through the principle of hefker beis din hefker to pe-
nalize the recalcitrant party by accepting testimony not in his
presence, would they therefore release the woman (It seems to
me that it should read: “his servant”) “of this person, when
the Torah stated [otherwise], etc.” — see there. The Terumos
HaDeshen says hefker beis din cannot override a Torah prohibition.
And from this, the Rema derived in his Teshuvos, Siman 12,8
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4SA, Choshen Mishpat 28:16 — The Rema’s gloss discusses accepting testimony when the opposing party refuses to appear.
5Teshuvos HaRosh, Klal 46, Siman 6 — The Rosh explains that when the Sages expropriated money (hefker beis din hefker), they rendered
testimony accepted in the litigant’s absence as valid testimony, specifically in cases of duress combined with the defendant’s refusal to appear.

6Beis Yosef, Choshen Mishpat 28.
7Terumos HaDeshen, Pesakim, Siman 177.

8Responsa of Rema, Siman 12 — The Rema rules that accepting testimony to forbid a woman to her husband requires the same standards

as capital cases, and hefker beis din hefker cannot override this requirement.
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Infidelity, Ki'ur, and Mamzeirus in Extended Absence

that the same applies to accepting testimony to forbid a woman
to her husband: the recalcitrance [of the party] does not help
[to validate testimony taken] not in the presence of the litigant,
because it is comparable to testimony in capital cases. As the
Rosh wrote in his Teshuvos: for this reason, examination and
interrogation is required in testimony to forbid a woman to her
husband — see there. If so, the same applies here: even though
they sent for him and he did not come, it is not effective regard-
ing witnesses of prohibition, for the principle of hefker beis din
hefker does not apply in this context. And even more so regard-
ing the fact that you accepted testimony not in the presence of
her husband — this is certainly improper. For even though her
husband is not in the city, and he is bound in chains by the
judgment of civil law, (the husband is apparently imprisoned or
detained by the secular authorities) nevertheless, aside from the
possibility of judging such a case similarly — just as the Rosh
holds in his approach in the aforementioned Teshuvah, that two
conditions are required — duress [preventing the plaintiff or
witnesses from coming] and the defendant being sent for and
not coming — for it is merely a rabbinical enactment to expro-
priate money in such a case, so too one can say according to
those other poskim who hold that duress alone suffices to accept
testimony not in his presence — this too is for the betterment
of society, out of concern for the monetary loss of the plaintiff,
and from the rule of hefker beis din hefker. But in testimony
to forbid her to her husband, which is comparable to capital
cases, the power of hefker beis din cannot be invoked. Also, even
if we compare prohibition cases to monetary cases, neverthe-
less, the logic of duress is only due to the concern that before
the duress passes, the testimony will be lost, such as when [the
plaintiff] is sick or the witnesses are sick, where there is con-
cern that perhaps the moment will come that they die, or like
the case of witnesses who are hurrying to travel overseas. But
in our case, as it appears, the witnesses are local residents and
are not hurrying to travel overseas. If so, what does it matter
that the defendant is not in the city? Let them wait until he
comes and accept the testimony in his presence. And it seems
to me that there is proof for our reasoning above, that regard-
ing witnesses for prohibitory matters, even in a case of duress,
they do not accept [testimony] not in his presence. This is from
what the Rashba wrote in his Chiddushim on Bava Kamma, at
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the beginning of the chapter “HaGozel Basra,”® and this is his
language: “And it is difficult for us regarding our sugya: Be-
hold, we say the reason that testimony is not accepted not in
the presence of the litigant is because the verse states: And it
was testified to its owner’'® — if so, when he is sick, etc., how
can they accept [testimony]? The Torah stated: And it was tes-
tified to its owner’! And he answered that the primary verse is
written regarding the ox which is like capital cases, but in mon-
etary cases, it is merely an asmachta (rabbinical support) and
rabbinic in nature” — end quote. Thus it is clarified from this
that in capital cases, where the Torah requires [testimony] in
his presence, even in a case of duress, they do not accept [testi-
mony] not in his presence. If so, the same applies to forbidding
a woman to her husband, which is comparable to capital cases,
as the Rema wrote in the aforementioned Teshuvos.

However, to the contrary — not only does this not support me,
but it is actually a refutation of our position. For the Rema ex-
plained in the aforementioned Teshuvos: the fact that regard-
ing examination and interrogation and regarding acceptance
of testimony in his presence, we compare testimony concerning
women to testimony in capital cases, while regarding separate
testimony, we compare it to monetary testimony. That is, re-
garding separate testimony — which we derive in the first chap-
ter of Makkos!! from the verse “He shall not be put to death
on the testimony of one witness” — and from the Torah, this ap-
plies only to capital cases, since “he shall not be put to death” is
written. Therefore, testimony concerning women is compared
to monetary [testimony]. But regarding examination and in-
terrogation and acceptance of testimony in his presence, which
from basic principles should also apply in monetary cases, and
only the Sages were lenient in monetary matters — therefore
testimony concerning women is compared to capital cases —
see there. Thus his entire foundation is that from the Torah, also
in monetary cases, acceptance of testimony in his presence is re-
quired. But according to the view of the aforementioned Rashba,
who holds that from the Torah, only in capital cases is [testi-
mony] in his presence required, but in monetary cases it is only
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9Rashba, Chiddushei Bava Kamma, beginning of Perek HaGozel Basra (approximately 112a) — The Rashba asks how testimony can be
accepted without the litigant present when the verse “v’hu’ad bi'v’alav” (Shemos 21:29) requires his presence, and answers that the verse
applies biblically only to capital cases (the goring ox), while in monetary cases it is merely rabbinic.

10Shemos 21:29.

11Makkos 6a — The Gemara derives the requirement of edus meyuchedeS from the verse “He shall not be put to death on the testimony of

one witness” (Devarim 17:6): niwa] *1"712 - DMK 0°127 11232 :°01 27 N
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rabbinic, then one can say that testimony concerning women is
comparable to monetary [testimony] just as regarding separate
testimony. And in a case of duress, they accept [testimony] not
in his presence, just as in monetary cases. And this is further
supported by what the Beis Yosef wrote in Choshen Mishpat,
Siman 388, from section 8,2 citing the Rashba at length. And
this is his language there: ‘And in addition to this, sometimes
they accept testimony not in the presence of the litigant, for
they said: ‘If he was sick, etc.” And if you wish to say that they
only said this regarding monetary cases, but in capital cases
they do not accept [testimony] not in his presence — this is not
so, etc.” Thus he holds that even in capital cases, they accept
in a case of duress, [testimony] not in his presence. If so, a for-
tiori [the same applies] to forbidding a woman to her husband.
However, it appears to my humble opinion that these words
of the Rashba in his Teshuvos contradict his words in his Chid-
dushim. For according to his words in his Chiddushim, certainly
the law is that in capital cases, where the Torah requires [testi-
mony] in his presence, duress does not help. But according to
his Teshuvos, even in capital cases duress helps. Nevertheless,
we hold at least according to the Rashba’s view, that regarding
testimony to forbid a woman to her husband, in a case of duress
they accept [testimony] not in the presence of the litigant. For
according to his Teshuvos, even in actual capital cases they ac-
cept, how much more so regarding testimony about women to
forbid her to her husband. And according to his Chiddushim
mentioned above, since from the Torah, only in capital cases
[is testimony in his presence required], one can say that testi-
mony concerning women is compared to monetary [testimony],
as noted above. Except according to the view of the Rosh in
the aforementioned Teshuvah — it seems to me clearly, from
the fact that he needed to say that the Sages expropriated his
money to render testimony [accepted] not in his presence as
valid testimony — from this it is apparent that the Rosh holds
that from the Torah, even in monetary cases we require accep-
tance of testimony in his presence, and it is only an expropria-
tion by the Sages through their enactment. And if so, regarding
testimony about women, where hefker beis din hefker does not
apply, one can say that [testimony] in his presence is always
specifically required. And see the Beis Yosef, Choshen Mishpat,

12Beis Yosef, Choshen Mishpat 388, Section 8, citing the Rashba’s Teshuvos at length.
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Siman 28, after he cited the words of the Ra’avan'® who proved
from the fact that testimony is accepted not in his presence in
a case of duress that b’dieved (after the fact), acceptance of
testimony not in his presence is effective. And the Beis Yosef
wrote concerning this, and this is his language: “And the Rosh
in his rulings, also in his Teshuvah, wrote only the reasoning of
the Riva that even b’dieved it is invalid. And the claim of the
Ra’avan is that it [the requirement] is rabbinic and the verse is
an asmachta, and they [the Sages] said that in a case of duress
they accept, but without duress, even b’dieved it is invalid. And
so wrote R. Yitzchak Duran in the name of the Rashba” — end
quote.'* And I am very perplexed, for the words of the Rosh in
his Teshuvah are crystal clear: that he holds the requirement
for [testimony] in his presence is from the Torah. And R. Duran
who wrote this in the name of the Rashba — this is possibly in
accordance with the Rashba’s approach in his Chiddushim men-
tioned above that in monetary cases it is only an asmachta. But
the Rosh certainly does not hold this way, as noted above. And
the Beis Yosef himself cited there the aforementioned words of
the Rosh. And also, why does the Beis Yosef find the Rosh’s
reasoning unacceptable in its straightforward sense? That in a
case of duress, the Sages expropriated his money to render testi-
mony not in his presence as valid testimony, but where there is
no duress and they did not expropriate, it remains at the Torah-
level [requirement], and the testimony has no validity, unless
it was in the presence of the litigant — and this requires great
investigation. And I subsequently found in the Teshuvos of the
Radbaz, Siman 7,'> and this is his language: “And when you
examine carefully, you will find that even though we do not
require ‘they sent for him and he did not come’ together with
those [other conditions], at least one of those [conditions] is
required. But where the plaintiff is not sick and the witnesses
are also not seeking to travel overseas, all agree they do not
accept [testimony] even where the defendant is not in the city,
etc. Furthermore, there is reason to invalidate this testimony
because it is to forbid a woman and it is like capital cases, and
even if [a party] is sick they do not accept [testimony]” — end
quote. And therefore, in my humble opinion, this matter — ac-
cepting testimony to forbid a woman to her husband not in the
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13Ra’avan — The Ra’avan holds that acceptance of testimony not in the litigant’s presence is only a rabbinic requirement, and the verse is
merely an asmachta; therefore, where the Sages enacted acceptance in cases of duress, b’'dieved the testimony is valid.

14R. Yitzchak Duran (Rivash’s student or the author of the Tashbetz).
15Teshuvos Radbaz, Siman 7.
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presence of the litigant in a case of duress —

depends on the dispute between the Rosh and the Rashba men-
tioned above, as we have explained. In any event, in our case,
where it was possible to wait until the husband comes, the beis
din did not have proper authority to accept testimony not in
the presence of the husband. Also, now that the act has al-
ready been done, there is much to discuss. For the opinion
of most poskim is that even b’dieved, it is not effective — ac-
ceptance of testimony not in the presence of the litigant. As
the Maharshal elaborated in his Teshuvos, Siman 33, and the
Rema in the aforementioned Teshuvah added that to forbid her
to her husband, which is comparable to capital cases, all agree
that even b’dieved it is not effective. And so wrote straightfor-
wardly the Teshuvos Panim Me’iros, Volume 1, Siman 24,'7 and
so wrote the Teshuvos Avodas HaGershuni, Siman 3. And even
according to what I wrote above, that according to the Rashba
in his Chiddushim, one can say that regarding acceptance of
testimony not in his presence, testimony concerning women is
compared to monetary [testimony], nevertheless, the Rashba is
among those who hold that even in monetary cases, b’dieved
the testimony is not effective. For even though they sent for her
[the woman] and she did not come, nevertheless one can say
that since by law the beis din should not have accepted the tes-
timony since it was not in the presence of her husband, as noted
above, therefore she acted properly in not wanting to come for
acceptance of testimony in her presence but not in the pres-
ence of her husband, and one cannot penalize her for this, and
even with respect to her, the acceptance of testimony is not ef-
fective. However, despite all this, it is difficult for me to be
lenient b’dieved, for the view of the Ra’avan and his support-
ers is that b’dieved, acceptance of testimony not in his presence
is effective, and perhaps even to forbid her to her husband as
well. And this is the view of the sage Rabbi Naftali Hertz in the

16Teshuvos Maharshal, Siman 33.
17Teshuvos Panim Me’iros, Volume 1, Siman 24.
18Teshuvos Avodas HaGershuni, Siman 3.
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aforementioned Teshuvah of the Rema.!® Also, what I wrote
above — that even though according to the Rashba in his Chid-
dushim, one can say testimony concerning women is like mone-
tary [testimony], nevertheless the Rashba is among those who
hold that even in monetary cases it is not effective b’dieved —
this is not conclusive. For on the other hand, one can say: since
according to the Rashba in his aforementioned Chiddushim, the
entire obligation of accepting testimony in his presence in mon-
etary cases is only rabbinic, then one can say that specifically in
monetary cases they strengthened their enactment so that even
b’dieved it is not effective, but to forbid her to her husband,
they left it at the Torah-level law, and the acceptance of testi-
mony is effective b’dieved. Also, in the Shitah Mekubetzes on
Bava Kamma, at the beginning of the chapter “HaGozel Basra,”
he wrote in the name of the Me’iri, and this is his language:?°
“And so they agreed that in matters of prohibition, they accept
testimony not in his presence, such as where witnesses testi-
fied not in her presence that she became betrothed to another,
or that his ritually pure items became contaminated, for it is a
benefit to him to be separated from prohibition” — end quote.
If so, seemingly also to forbid her to her husband, the same
applies, for it is a benefit to him. Informing a husband of his
wife’s defilement separates him from prohibition. Although it ap-
pears that this is not the halachah, for most poskim disagree
with this. As I saw in the Teshuvos of Mahariy Adribi,?! and this
is his language: “And so it appears from the Teshuvos of the
Rivash regarding the betrothal of Morina. And I testify that so
it was in the time of our teacher R. Yaakov Beirach, of blessed
memory, concerning an incident, and like them [ruled] Ben Sid,
of blessed memory. Except that they went too far in accepting
testimony not in the presence of the litigant to forbid her to
her husband, and I and my colleagues disagreed with them on
this. But regarding testimony that she was betrothed, they ac-
cept [not in his presence]” — end quote. Thus the consensus
of these Geonim, of blessed memory, is that to forbid her to her
husband, they do not accept [testimony] not in his presence,
in accordance with the view of the Rosh in the aforementioned
Teshuvah. And in accordance with their view, the Rema ruled
for us in his gloss on the Shulchan Aruch, Siman 11, Se’if 4. If
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19Responsa of Rema, Siman 17 — R. Naftali Hertz’s view is cited within the Rema’s Teshuvah, arguing that b’dieved acceptance of testimony

not in the litigant’s presence should be valid.

20shitah Mekubetzes, Bava Kamma, beginning of Perek HaGozel Basra, in the name of the Me'iri.

21Teshuvos Mahariy Adribi.
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so, certainly one should not deviate from this. However, nev-
ertheless, regarding b’dieved, since in any event, according to
the Ra’avan, b’dieved is effective — the acceptance of testimony
not in the presence of the litigant — and similarly, it is appro-
priate to rule according to the Rashba in his aforementioned
Chiddushim, that regarding prohibition they left it at the Torah-
level law that they accept testimony not in his presence, except
in actual capital cases. And combined with the view of the Me’iri
mentioned above, it is impossible to be lenient b’dieved and nul-
lify the testimony [accepted] not in his presence. And now let
us come to discuss the substance of the testimony: whether it
is sufficient to forbid her to her husband. Now, if we consider
them witnesses of ki’'ur (unseemly behavior), even though in
the Shulchan Aruch, Even HaEzer, Siman 11, the Rema ruled in
his gloss?? that they do not compel a woman to leave her hus-
band unless witnesses of ki’ur are combined with kol d’lo posik
(a persistent rumor that never ceased), and as it appears, in our
case this does not qualify as kol d’lo posik, as Your Honor wrote,
and this is his wording: ‘And here there was no kol d’lo posik.
And even if there was, it was not a kol d’lo posik that she had
committed adultery, but rather that she was running after him.
And even though after the testimony of the non-Jewish maidser-
vant, that the suspected man exited early in the morning from
her chamber, a kol d’lo posik emerged that she had commit-
ted adultery — this is not effective, for it is a rumor originating
from the mouths of those disqualified from testimony. Also, the
kol d’lo posik that she committed adultery that emerged after
the child was delayed [in birth] is not effective, for it is evident
that because the birth was delayed, they judged thus and the ru-
mor emerged” — end quote. And if the facts are as stated, the
law is with him, as the Maharshal wrote in the aforementioned
Teshuvah, and it was cited by the Bach and Beis Shmuel on the
aforementioned Siman.?®
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225A, Even HaFzer 11 — The Rema’s Hagahah rules: witnesses of ki'ur combined with kol d’lo posik render the woman forbidden to her

husband.
23Bach and Beis Shmuel on SA, Even HaEzer 11.

26



And so too the Rema wrote in his Teshuvah, the aforementioned
Siman, that one does not forbid through kol d’lo posik where
we know that the rumor was created based on unreliable testi-
mony — end quote. However, nevertheless, the Maharam [R.
Meir of Rothenburg] wrote in the Teshuvos Maimoni, Nashim,
Siman 25,%* and this is his language: “And in our case, if there
had been witnesses of ki’ur, all would agree that she is for-
bidden to her husband, since witnesses saw the ki’ur and she
also gave birth after twelve months. In such a case, certainly
Rabbah Tosa’ah did not validate [the child],% for since there
are witnesses of ki’'ur, we do not say that [the pregnancy] was
merely delayed” — end quote. And so we rule as halachah in the
Shulchan Aruch, Even HaEzer, Siman 7, Se’if 17, in the Rema’s
gloss.?® And this is precisely our case, where she gave birth
after ten months and three weeks. This falls within the twelve-
month window where the principle of ashtahuyei ishtahi would ap-
ply. However, it is still not clear to my humble opinion whether
to classify them as witnesses of ki’ur. For regarding what the
first [witness] testified — that at midnight she stood in the city
street with the suspected man — this cannot be compared to
what the Rambam wrote in Chapter 25 of Hilchos Ishus?” and in
the Shulchan Aruch, Siman 11: “or that they were both emerg-
ing from a dark place.” As the Maharshal wrote in his Teshuvos,
Siman 33, and this is his language: “And regarding the third tes-
timony, which the Geonim (meaning the Rema of blessed mem-
ory in the aforementioned Teshuvos and his supporters, the sig-
natories there who wrote, and this is their language: ‘However,
the third testimony requires scrutiny, for that testimony is an
unseemly matter, since he testified that he saw her standing in
seclusion with the suspected man in the dark at midnight’ —
end of their quote) compared this to ki’'ur. I say: even though
it is ki’ur from which one should distance oneself, nevertheless,
this is not ki’ur that forbids her to her husband. For it is not
comparable at all to what the Rambam wrote: ‘both emerging
from a dark place.” For there, the meaning is a hidden place
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24Teshuvos Maimoni, Nashim, Siman 25 — The Maharam (R. Meir of Rothenburg) rules that when there are witnesses of ki’ur and the
woman also gave birth after twelve months, all agree she is forbidden to her husband, because the principle of ashtahuyei ishtahi cannot be

invoked in such circumstances.

25Yevamos 80b — Rabbah Tosa’ah validated children born after twelve months based on the principle that the pregnancy can be delayed

(ashtahuyei ishtahi).

26SA, Even HaFzer 7:17, Rema’s gloss — The Rema cites the ruling that ki’ur combined with birth after twelve months renders her forbidden.
27Rambam, Hilchos Ishus 25:2 — The Rambam lists examples of ki’ur: finding her rising from the bed while she is wearing undergarments,
or wearing a belt/apron, or both emerging from a dark place, or they entered together and closed the doors.
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Infidelity, Ki'ur, and Mamzeirus in Extended Absence

designated for sin, to conceal an act. But in our case, where
it was at the entrance of the house and passersby are common
throughout the large city, and the city watchmen patrol con-
stantly — this is not a hidden place at all” — end quote. Also,
the Mabit wrote in his Teshuvos, Siman 287,28 and this is his
language: ‘A dark place means that in that dark place, it was
not the way for any person who does not reside there to en-
ter that dark place, similar to [the case of] ‘they were pulling
each other up from a pit and the like,” where it is not customary
to enter a pit. And similarly, ‘they entered one after the other
and closed the doors’ is a place of seclusion and concealment,
since it is a room enclosed on all sides, and no person can en-
ter and see what they are doing. But in our case, it is exposed
to passersby. And if so, this is not ki’ur that the circumstances
indicate that sin occurred there. On the contrary, the circum-
stances indicate that sin did not actually occur there, for even
though a spirit of folly entered them, they would not stand to
commit an actual sin in a place of passersby” — end quote. Also,
the sage R. Naftali Hertz, of blessed memory, whose words are
cited in the Rema’s Teshuvos, Siman 17,%° wrote regarding the
ruling of the Rema of blessed memory and his supporters, and
this is his language: “That which the three shepherds struggled
with regarding the last testimony, that he saw them standing at
the open entrance, in the city street in the dead of night, and
they agreed that this constitutes witnesses of ki’ur like what
the Rambam wrote: ‘both emerging from a dark place.” But it
seems to me that it is not comparable, for ‘a dark place’ means
a place where no person’s foot is commonly found, and the cir-
cumstances are recognizable that sin occurred there, for other-
wise, why did they enter a dark place? But in a place where a
person’s foot is commonly found, even in the dead of night and
in darkness, one cannot say that sin certainly occurred there,
for they would be afraid that perhaps a person would pass be-
fore them — such as those who rise at midnight to study or one
of the townspeople who awakens from his sleep and goes out-
side” — end quote. And it seems to me that their words are sup-
ported by a precise reading of the Rambam’s language which
is from the Yerushalmi: “both emerging from a dark place” —
and he did not say “they were seen standing together in a dark
place.” Rather, certainly “a dark place” means a place that is

28Teshuvos Mabit, Siman 287.
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29Responsa of Rema, Siman 17 — R. Naftali Hertz argues that the Rambam’s “dark place” means a location where no person’s foot is

normally found, unlike a public street where passersby might appear.
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completely hidden, where no person’s foot passes, and it does
not happen that people would see them standing there, since no
one passes there. The only possibility is that they are seen on
their way out from this place, and it is thereby known that when
they were inside, they were hidden in a dark place. And even
though the view of the Rema and his aforementioned supporters
is that her standing with the suspected man at midnight at the
entrance of her house constitutes ki’ur, nevertheless, since the
Maharshal and the sage R. Naftali Hertz of blessed memory men-
tioned above saw their words and both prophesied in the same
style to reject their words with good reasoning and judgment,
and in accordance with their view the Mabit also reasoned in
his aforementioned Teshuvos — it seems to me that we follow
their view as halachah. And one cannot argue that even though
there was not actual ki’ur, nevertheless, with even minimal ki’ur
combined with the deficiency of having given birth after twelve
months, she is forbidden. For this is not so. For one who exam-
ines the aforementioned Teshuvos Maimoni will see from the ar-
rangement of his words that first he wrote: “Indeed, if there are
witnesses of ki’ur,” “and like those [cases described] in Chapter
2 of Yevamos —
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Infidelity, Ki'ur, and Mamzeirus in Extended Absence

‘a peddler emerging, etc.””>° And he continues: “In our case,
if there had been witnesses of ki’ur, all would agree that she
is forbidden to her husband, since she gave birth after twelve
months.” This clearly implies that he is speaking of ki’ur of the
type he mentioned at the outset — the kind he stipulated, “like
those of Chapter 2 of Yevamos, etc.” And he only came to in-
novate regarding the case where she gave birth after twelve
months: that even those who disagree with the She’iltos agree
she is forbidden. And if we were to say that giving birth after
twelve months renders her forbidden through any minimal ki’ur,
he should have formulated it to teach us a greater chiddush:
that in this case, even if there was only slight ki’ur, all agree she
is forbidden since she gave birth after twelve months. Rather,
it must be — and it seems clear to me — that any ki’ur through
which she is not forbidden according to the She’iltos, does not
render her forbidden even when combined with the deficiency
of having given birth after twelve months. And the same is im-
plied by the language of the Rema’s gloss on Siman 4,3! where
he wrote simply that with an unseemly matter and birth after
twelve months she is forbidden, and did not explain to us what
is called ki’ur or what its boundaries are. This implies he relied
on the [definition of] ki’ur in Siman 11. And for this reason, it
is also clear to me that where she was secluded [with a man] in
a prohibited manner and gave birth after twelve months, she is
not forbidden. For through yichud (seclusion) alone she is not
forbidden according to the She’iltos and the Rav [Maharam],
for we hold that one does not forbid [a woman to her husband]
based on seclusion, as stated explicitly in the aforementioned
Teshuvos Maimoni. And even though the Rambam classifies
“they entered one after the other and closed the doors” as ki’ur,
nevertheless, it appears to my humble opinion that mere seclu-
sion is not included in [the category of] ki’ur. The first proof:
The Rambam holds in Chapter 24 of Hilchos Ishus®? that with
ki’ur, she leaves without her kesubah and without prior warning.
But regarding mere seclusion, it is stated in Sotah 25a° that it
is categorized as “transgressing the religious norm” and she re-
quires prior warning to lose her kesubah. If seclusion were equiv-
alent to ki’ur, no warning would be needed; the fact that warning
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30Yevamos 24b — The Gemara discusses the cases of ki’ur: a peddler exiting, wearing an apron, etc.: PR°%in X 10121 17Tp.
315A, Even HaEzer 4, Rema’s gloss — The Rema rules that with an unseemly matter (davar mechuar) and birth after twelve months, the

woman is forbidden to her husband.

32Rambam, Hilchos Ishus 24 — Discusses that with ki’ur, the woman loses her kesubah without prior warning.
33Sotah 25a — The Gemara discusses whether a woman who violates religious norms (overes al das) requires warning to forfeit her kesubah:

ANFND ATODT? AXINT 1271 NT 29 MY 277 KYDK.
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