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DEDICATION

This volume is dedicated to the enduring legacy of Rabbi Akiva Eiger (1761-1837), one of the
foremost gedolei ha’acharonim, whose penetrating brilliance in Torah was matched by extraordinary
humility, purity of character, and unwavering devotion to Klal Yisrael.

93
Born into a distinguished family of Torah and shaped in the great centers of learning of his time, Rabbi
Akiva Eiger rose to become a preeminent authority in halachah, serving as Rav and Rosh Yeshivah in the
illustrious community of Posen. His Teshuvos and Chiddushim, marked by precision, depth, and clarity,
remain foundational to the study of Gemara and psak, guiding generations of talmidei chachamim.

Yet alongside his unparalleled greatness stood profound modesty and simplicity. As recorded by the

Mitteler Rebbe, who met him in Posen, he was “a genuine person... humble and unpretentious with all
people,” embodying a life of complete dedication to Torah and to the needs of his community.

3
This Kornitzer Edition of Shailos u’Teshuvos Rabbi Akiva Eiger, presenting the original Hebrew text with
faithful elucidation, is dedicated by the Kornitzer family, descendants of Rabbi Akiva Eiger, as an
expression of gratitude to Hashem for the privilege of transmitting his Torah and ensuring that his
voice continues to illuminate future generations.

-3

May the merit of learning this sefer bring blessing to all who engage with it, and may we soon merit,

with the coming of Moshiach, to hear new chiddushim in Torah from Rabbi Akiva Eiger himself. And

may this effort serve toward fulfilling the longing so often expressed by the Lubavitcher Rebbe—that

through the dissemination of Torah, illuminated for our generation, we hasten the true and complete
Geulah. May Moshiach come speedily in our days, wnn.
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Conditional Get After Husband’s Death

Co—

Family Law > Laws of the Get

SUMMARY

Correspondent and Context: This teshuvah is by Rabbi Moshe Sofer, the Chasam Sofer and Av Beis Din of Pressburg.
He wrote it to his brother-in-law Rabbi Shlomo Eiger. Avraham, another son of Rabbi Akiva Eiger, included it in the
collection and added bracketed notes. The Chasam Sofer agrees with Rabbi Shlomo Eiger’s permissive ruling but
gives his own reasons.

The Question (Sha’ila): A man gave his estranged wife a conditional get. She had to move from his city to her father’s
hometown within one year. The condition arose from a business dispute with the husband’s family. He died about
four months later. She wanted to move and thereby avoid chalitzah. An objector cited the Bahag’s Rabanan Kadma’ei:
just as an act after the husband’s death cannot invalidate a get, it cannot fulfill a condition and validate one.

The Ruling (Teshuvah): The Chasam Sofer permits the woman to remarry without chalitzah. He distinguishes
conditions meant for financial benefit from those meant to distress the wife. He argues that a dying husband is
presumed to waive a distress-based condition. This distinction answers the objections to the Bahag and may also fit
the Rambam’s rulings. Here, relocation can validate the get under either possible motive. The ruling depends on the
wording: the condition must require a one-time move, not permanently bar her from living in a city.

Shulchan Aruch Background: The main sources are Even HaEzer 143 and Beis Shmuel 143:9. They discuss con-
ditions in a get and whether they can be waived through mechilah. The teshuvah also cites Choshen Mishpat 21
concerning oness in conditional agreements.

Key Disputes (Machlokes): The main dispute is whether an act after the husband’s death can affect a conditional get.
The Bahag’s Rabanan Kadma’ei say it cannot. The Ran and Maggid Mishneh object that this should make “all the days
of your life” valid kerisus. If nothing after his death can invalidate the get, the condition would bind her only during
his life. The Chasam Sofer answers that presumed forgiveness at death is not certain. The husband could refuse to
forgive, so the get does not create definite severance. He also discusses the Tanna Kamma and Rabban Shimon ben
Gamliel in Gittin 74a, Rashi, the Rambam, and the Ra’avad.

[Said Avraham, son of the author: See, this I found, that it
came to my hand. This is an editorial note by Avraham, son of
Rabbi Akiva Eiger, introducing the teshuvah that follows. The teshu-
vah of my brother-in-law, the Gaon renowned in Israel, our
teacher Rabbi Moshe Sofer, may his light shine — (this is the
Chasam Sofer, Rabbi Akiva Eiger’s son-in-law) head of the rabbini-
cal court of the holy community of Pressburg, who responded to
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Conditional Get After Husband's Death

my brother, may his light shine, regarding the aforementioned
question. “My brother” refers to Rabbi Shlomo Eiger, son of Rabbi
Akiva Eiger. And I present it here. However, my brother’s subse-
quent response to this is not in my possession, and God willing,
when it comes to my hand I will record it in other sections. May
God soon grant me the merit to bring them to light.]

Peace and all good to the excellent Rabbi, that is, my brother-
in-law, the Gaon, the distinguished leader, who speaks with no-
bility — the honorable our teacher Rabbi Shlomo Eiger, may his
light shine.

I set aside his precious holy words until I went out to the open
streets on my excursions to breathe fresh air at the end of the
summer days, as is my custom. Then today I delighted [in study-
ing them] here in Jaergen, near Pressburg, and I strolled among
beds of roses — his lips drip with deep matters. A poetic ex-
pression for savoring Torah insights. Sweeter than honey — these
Torah teachings and statutes. And regarding the substance of
the law, I agree and conclude to permit the woman from the fet-
ters of yibum. The woman does not need chalitzah. For reasons
that I will explain, God willing. And his holy words shall be a
delight to us.

This is the language of the question: A certain man, while still
in his youth, abandoned his wife, and two years ago it became
known, etc. He divorced her on a condition that within a year
she would uproot her dwelling from his city to her hometown,
to her father’s house. Because she and the husband’s family
shared a business. And jealousy danced between them. And
behold, approximately four months after the divorce, the hus-
band departed from all the living. And she wishes to fulfill the
condition so as not to require chalitzah. If the get is valid, she
does not need chalitzah. If it is invalid, she does. And someone
raised [the concern] to be wary of the view of the Baal Hala-
chos Gedolos (Bahag), who wrote in the name of the Rabanan
Kadma’ei (early authorities) — ! cited by the Maggid Mishneh,
Chapter 8: [In a case where] he stipulated: “On condition that
you not drink wine all the days of so-and-so’s life.” And she
married, and the divorcing husband died, and she subsequently
drank wine during so-and-so’s lifetime — the get is not invali-
dated. The Rabanan Kadma’ei hold that no act after the divorcer’s
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IMaggid Mishneh on Rambam, Hilchos Geirushin, Chapter 8. The Maggid Mishneh cites the Bahag’s report of the Rabanan Kadma’ei and

discusses whether post-mortem acts can affect the validity of a conditional get.

18



death can affect the get. And it stands to reason: just as no act
after the divorcer’s death can invalidate a get, so too no act is
effective to validate a get. Thus the wife cannot validate her get
by relocating after her husband’s death. And the opinion of the
questioning rabbi leans toward not being concerned with this
view. For the Ran in Perek HaMegaresh and the Maggid Mish-
neh in Chapter 8 rejected this with compelling proof. And fur-
thermore, the Shulchan Aruch did not cite this view at all. The
omission from the Shulchan Aruch suggests it was not accepted as
normative halachah. End of the language of the question. And
my brother-in-law, may his light shine, delved deeply and con-
cluded to permit. And I too follow after him. And I will explain
my reasoning with the help of God, blessed be He.

Now, the objecting rabbi was concerned about the Rabanan
Kadma’ei, because the Bahag was concerned for their view, even
though the Ran and the Maggid Mishneh raised the difficulty:
If so, [a condition of] “all the days of your life” should also con-
stitute kerisus [complete severance] when the divorcer dies! If
nothing after the husband’s death can invalidate the get, the condi-
tion binds her only during his lifetime. It should therefore provide
kerisus. And my brother-in-law, may his light shine, also raised
[a point] 2 based on Rashi’s commentary in Perek HaMegaresh:
“On condition that you not be intimate with my father or your fa-
ther.” [Rashi] explains: “On condition that you not be intimate
with so-and-so” — we are concerned that she might be intimate
with him. And this means even after the divorcer’s death. The
implication is that Rashi considers the condition operative even af-
ter death, contrary to the Rabanan Kadma’ei. We derive from this
that Rashi, too, does not hold like the Rabanan Kadma’ei. Nev-
ertheless, we do not dismiss the words of the Bahag on account
of a difficulty, for all his words are words of received tradition.
The Bahag transmits early traditions that carry great authority. And
the objecting rabbi was concerned to derive from this [a rule]
regarding fulfillment of the condition: Just as a condition can-
not fail after death, so too there is no fulfillment of a condition
[after death].

At first glance, the objector seeks to derive the rule about ful-
fillment from the rule about failure. But it turns out he has
derived failure from fulfillment. The circularity is that the rule
about failure was itself derived from fulfillment. For [the principle
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— “The Gemara [explains:] it means ‘on condition’ — on condition that you not marry so-and-so.” Rashi further explains that the
concern about potential violation of such a condition extends even beyond the divorcer’s lifetime.



COoNDITIONAL GET AFTER HUSBAND’S DEATH

that] fulfillment is not effective after death is explicitly taught.
But the rule that a condition cannot fail after death is not ex-
plicitly taught, Rather, we derive it from [the rule about] ful-
fillment. Thus he cannot use the derived failure rule to prove the
fulfillment rule. 3 And this is [found] in Yoma (folio 13b) in
the Talmud: “If he sees that [she] is about to die, he should
rush and enter the synagogue,” etc. The Gemara discusses condi-
tional divorces meant to ensure that the Kohen Gadol has a wife dur-
ing the Yom Kippur service. And Tosfos raised a difficulty: Why
does he need to “rush and enter”? Even if he enters after her
death, the get should take effect retroactively, like [the case of]
“if I do not come from now until twelve months,” and he dies
within twelve months, where [the get] takes effect even after
his death, retroactively. After twelve months, his failure to return
validates the get retroactively, even though he died during that pe-
riod. 4 423 M — And the Tosfos Yeshanim answered, and these
are their words: “There, she fulfilled the condition in that she
remained alive past twelve months.” In the twelve-month case,
the wife’s survival during the full period constitutes fulfillment of
the condition during her lifetime. “But here [in Yoma], she died
before the condition was fulfilled.” End of their words. The
wife died before the Kohen Gadol could enter the synagogue to fi-
nalize the get. Their words require further investigation. What
difference does it make whether she died or he died? Since the
get can take effect retroactively. It therefore appears, at first
glance, that after death there is no [effective] fulfillment. And
similarly, a condition cannot fail after her death or after his
death. This would support the Bahag’s position. However, in the
“after twelve months” case, the fulfillment of the condition and
the death come simultaneously. Furthermore, the fulfillment of
the condition preceded the completion of death — at the time
just before death, when he is a goseis [moribund], we know
that he will not survive once he has collapsed. Therefore, she
is divorced immediately. Except that she must wait until after
twelve months due to a rabbinic decree. As Tosfos and the Ran
wrote at the end of Perek Mi She’Achazo.”> But here, on Yom Kip-
pur, if he enters the synagogue after her death, and [the condi-
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3Yoma 13b. The Gemara discusses the Kohen Gadol’s conditional divorce arrangement for Yom Kippur: >2% %31 071p nnomb *yapT in X

xnw~13 — “If he sees that [she] is about to die, he should rush and enter the synagogue.”
Gadol retains a “household” (wife) throughout the Yom Kippur service.

The passage addresses how to ensure the Kohen

4Tosfos Yeshanim on Yoma 13b. This is a collection of Tosfos distinct from the standard printed Tosfos on Yoma, preserving an alternative

answer to the question of why the Kohen Gadol must rush to enter the synagogue.

5Tosfos and the Ran, at the end of Perek Mi She’Achazo in Gittin. They discuss the case of “if I do not come within twelve months” and the
rabbinic decree requiring the wife to wait the full period despite the get theoretically taking effect earlier.
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tion] was not fulfilled during [her] lifetime, the fulfillment after
her death is not effective, and the same applies after his death.
And from there we derive the same principle regarding failure
of the condition. This suggests that neither fulfillment nor failure
of a condition can occur after either party’s death.

6 However, from Gittin, Perek Mi She’Achazo (folio 74a), there
is a difficulty. For the Baraisa teaches: “This is your get on
condition that you give me two hundred zuz,” and he died, etc.
Now, according to the first version [of the teaching], who holds
the get is void, there is no difficulty: But a condition cannot
fail after death! If the get cannot be invalidated after death, why
is it void? It can be said that his death and the failure of the
condition occur simultaneously, Even though here it is not the
same as above in “if I do not come within twelve months,” where
there, already during his lifetime — a moment before his death
— the condition was fulfilled, which is not the case here. In the
two hundred zuz case, there was no near-fulfillment shortly before
death. Nevertheless, we can say that death and the failure of the
condition occur simultaneously, But from Rabban Shimon ben
Gamliel, there is a difficulty. For he holds that she should fulfill
the condition [by paying] to the heirs after his death. So we see
that fulfillment of the condition is effective after his death! And
my brother-in-law too raised this very difficulty. But what does
an additional difficulty gain us? I have already written: we do
not dismiss the words of the Bahag and the Rabanan Kadma’ei
on account of a difficulty.

However, it seems to me that the proof from the aforementioned
Tosfos is not compelling. He will explain Tosfos without relying
on the Bahag. It is also strained to interpret the intention of
the aforementioned Tosfos [in the manner suggested above]. It
appears, in my humble opinion, that the question of the Tos-
fos in Yoma poses no difficulty at all, and perhaps this is what
Tosfos intended. The idea is: since it is impossible for him to
enter the synagogue to fulfill the condition and finalize the di-
vorce — because we are concerned about the death of the one
other wife, leaving him without a household. The Kohen Gadol
must have a wife during the Yom Kippur service. Divorcing one wife
risks leaving him with none if the other dies. Now, he divorced
Leah [on condition] “if [Rachel] does not die,” and then his
wife Rachel is with him as an everlasting building. If Rachel sur-
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6Gittin 74a. The Gemara presents the Baraisa: 1t 0°NXn *2 *Innw Nin %Y — “on condition that you give me 200 zuz.” The Tanna Kamma
holds the get is void if the husband dies before receiving payment; Rabban Shimon ben Gamliel holds she can fulfill the condition by paying

the heirs.
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COoNDITIONAL GET AFTER HUSBAND’S DEATH

vives, Leah’s get is valid and Rachel remains his sole wife. And he
does not want Rachel to be divorced. But he must be concerned
that perhaps Rachel will die, and Leah will remain for him. If
Rachel dies, Leah’s condition (“if Rachel doesn’t die”) fails, voiding
Leah’s get, so Leah would again be his wife. And he would have
performed part of the service with two households. If Rachel
dies, Leah’s get is void retroactively. He would then have had two
wives during part of the service. Therefore, he should enter the
synagogue to finalize Rachel’s divorce retroactively before her
death. Nevertheless, he cannot enter the synagogue until af-
ter her death. And if so, throughout her lifetime she is bound
to him, and this is not kerisus. The issue is kerisus, not whether
a condition can be fulfilled after death. Therefore, the Talmud
needed to say that even during Rachel’s lifetime her get should
take effect, because when she is approaching death and they
know she will not survive, he should go to the synagogue and
Rachel’s get will take effect during her lifetime, and we are not
concerned about Leah’s death. For that would be the death of
two [wives], The death of both wives is extremely unlikely. But if
he could not have rushed to go to the synagogue [while Rachel
was alive], it would be like [the condition] “all the days of your
life.” For this is not kerisus. For even though regarding “on con-
dition that you eat pork,” we say, “She could eat it and receive
lashes” — (the theoretical possibility of fulfilling the condition suf-
fices for kerisus) and here too, it is possible that he could enter
the synagogue without being concerned that the other [wife]
might die, and he would perform the service without a house-
hold — this does not seem plausible. Since the atonement of
all Israel depends on him. The Kohen Gadol cannot recklessly risk
performing the Yom Kippur service without a wife. It is virtually
impossible that he would do so, like [the condition] “you shall
not be intimate with my father or your father” (Gittin 82a) —’
see there. The comparison is to an act that is theoretically possible
but practically unthinkable. However, [in the case of] “if I do not
come,” since he is alive, it is a [valid] get. And it constitutes
proper kerisus. And the question of Tosfos poses no difficulty
whatsoever. And perhaps this is what they intended in their an-
swer. Except that the language is somewhat unclear. And even
if Tosfos did not intend this, but rather [intended to rely] on the
words of the Bahag mentioned above, nevertheless, there is no
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7Gittin 82a. The Gemara discusses the condition “on condition that you not be intimate with my father or your father” (*>yan 2w nin %y
T°2871 XaR?). The condition is considered valid kerisus because the prevention of intimacy with these persons does not stem from the husband’s

bond but from the inherent nature of the relationship.
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proof for the Bahag from here, for in any event we can answer
as I have written.

And I will return to address the resolution of my brother-in-
law’s aforementioned difficulty, which falls upon the Bahag —
(Namely, the difficulty from Rabban Shimon ben Gamliel in Gittin
74a, who permits fulfillment after death) which the Ran and the
Maggid Mishneh did not notice. They raised a different objection
(“all the days of your life”) but not this one. And why did they not
notice it? First, let us state that the reasoning of the Rabanan
Kadma’ei is not an arbitrary decree. Rather, it is a correct and
straightforward logic, and “from the elders I gain understand-
ing.” This quotes Tehillim 119:100 and refers to the wisdom of
earlier authorities.

8 Now, the Rambam (Chapter 8 of Hilchos Geirushin, Halachah
21): [discusses one who] retracted and said “they are forgiven
to you,” etc. The Rambam discusses a case where the husband im-
posed a monetary condition on the get and then waived the debt.
There was a textual version before the Ra’avad [that reads:] “If
thirty days passed and she did not give [the money], she is di-
vorced.” According to this variant, when the husband dies after
having said “they are forgiven to you,” the get takes effect. And
the Ra’avad wrote from his own reasoning: “Since he said ‘they
are forgiven to you’ and then died, we no longer say that he in-
tended to distress her.” End of the Ra’avad’s words. The Ra’avad
treats explicit mechilah followed by death as enough to remove the
condition. However, the Maggid Mishneh wrote that this textual
version is erroneous, and we should read “she is not divorced.”
And it is a separate matter entirely, and does not refer to [the
case of ] “they are forgiven.”

See there. Nevertheless, let us examine the Ra’avad’s reasoning,
for he did not object to the Rambam, but merely sought a proof
and a source. But the reasoning itself was upright in his eyes.
The idea is: when [the husband] says “on condition that you
give [me money],” one can say that he intends it for his own fi-
nancial benefit (leharvacha). And for this, mechilah is effective
— [he is saying] “I am as if I have received it.” However, we are
concerned that he intended to distress her (letzaara). And for
this [distress purpose], mechilah of the money is not effective,
unless he forgives the very essence of the condition — namely,
the distress aspect. But forgiveness of the monetary payment
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said within 30 days ‘They are forgiven to you,” she is not divorced, for the condition was not fulfilled.”
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alone is not effective. Waiving the debt does not address the dis-
tress motivation. ° See Gittin (74b) and the Ran in the name
of the Rashba. Now, we are witnesses [i.e., it is self-evident]:
Whenever [a husband] intended to distress [his wife], a person
does not want to cause distress to his fellow, and all the more so
to his wife, at the time of his death. On the contrary, a person
wishes to rest peacefully on his deathbed, and to forgive all who
have aggrieved him, and that others not be distressed on his ac-
count. It is as though he explicitly forgave the distress at the
time of death. Yet, nevertheless, [this alone] does not suffice,
for perhaps he intended [the condition] for [his own] financial
benefit, and not to distress her at all. And there is no sin in his
requiring it. And there is no self-evident presumption [of for-
giveness] here. A financially motivated condition is not presumed
forgiven at death. However, if he explicitly forgave [the monetary
debt], which is effective regarding the financial benefit of the
money. And then he died, and the death forgives the distress.
Death addresses the letzaara possibility. Together, the waiver and
death cover both possible motives. She is [then] divorced, and
the condition is nullified. This is the Ra’avad’s reasoning. And
see the Ran, Perek HaMadir, in the discussion of blemishes —
for the Rambam and the majority of authorities hold aside from
the Rashba — that an “on condition” stipulation can be forgiven
[through mechilah]. '° See the Beis Shmuel (Siman 143, sub-
section 9).

[Said Avraham, son of the author: According to the words of
my brother-in-law the Gaon, may his light shine — (the editor
raises a question on the Chasam Sofer’s theory) !! in the case of a
conditional get “on condition that you nurse my son,” where the
husband died before she began nursing — it should, by rights,
be a fully valid get. For regardless: If [the condition is] for [his]
benefit — he no longer needs it [since he is dead]. And if [it is]
to distress her — his death nullifies the condition! Furthermore,
in this case there can be no doubt that the condition was not for
benefit at all, for if there were such a doubt, she would need
to nurse for the full two years. And since one day suffices [to
fulfill the condition], it must be because it is clear to us that he
intends to distress her. So why did the Rambam rule in this case
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9Gittin 74b. The Ran there cites the Rashba regarding the distinction between mechilah of the monetary payment and mechilah of the

condition itself, particularly when the condition was imposed to cause distress (letzaara).
10Beis Shmuel, Even HaEzer 143:9.

1Gittin 76a. The Baraisa teaches: 0°1w *Nw *12 NX *p*INW NI %Y >3 1 11 — “This is your get on condition that you nurse my son for two

years.”
cause distress rather than for practical benefit.
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that it is not a [valid] get? This seems to contradict the Chasam
Sofer’s theory that letzaara conditions are waived at death. I am
merely raising the question, for God forbid that I have come to
object. Especially since the matter is deep, and the time does
not permit me to investigate it properly.]

And since we have merited [to arrive at] this legal conclusion
— The Chasam Sofer now applies his theory to specific cases. Then
[in the case of] “on condition that you not drink wine all the
days of so-and-so’s life,” which is nothing but for the purpose
of distress — if the divorcer dies, the condition is nullified and
forgiven, and she is permitted to drink wine ab initio. And there-
fore, [the case of] “do not be intimate with so-and-so” poses no
difficulty: There, it is the jealous fury of a man between them,
for he suspected her with that man and the like, and this he
did not forgive. Jealous rage is not something a dying person nec-
essarily relinquishes; it is not mere letzaara but a deep personal af-
front. And similarly [regarding] “if I do not come from here un-
til twelve months”: There, it is not necessarily the case that his
intent was to distress, for perhaps [he intended] to appease her
during those days, as is implied there [in the Gemara]. There-
fore, it is not clear that he forgave, for there is no guilt in this.
And similarly with the two hundred zuz — perhaps his intent
was for financial benefit. [Said Avraham, son of the author:
In my humble opinion, regarding what my brother-in-law the
Gaon wrote — that the difficulty is only from Rabban Shimon
ben Gamliel — there is no need for what he wrote: “perhaps
his intent was for financial benefit.” Rather, he should have
said that Rabban Shimon ben Gamliel follows his own view (for
he holds, regarding the cloak [case], that she gives him its mon-
etary value), that certainly [the husband] intended for financial
benefit.] According to Rabban Shimon ben Gamliel, the condition
is financially motivated, so mechilah at death does not apply. How-
ever, [regarding] “do not drink wine,” which is solely for dis-
tress, we can say that he certainly forgave the condition, so as
not to burden his soul. In accordance with the Ra’avad’s reason-
ing mentioned above. And therefore, the Ran and the Maggid
Mishneh only raised a difficulty from [the condition] “all the
days of your life,” which is also for the purpose of distress, and
yet it is not kerisus. Even under the Chasam Sofer’s theory, the
Ran’s original question remains: if the condition will be forgiven at
death, why isn’t “all the days of your life” considered kerisus? And
in this lies the difficulty: Why? For the get should constitute
severance when the husband dies! Nevertheless, it appears in
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Conditional Get After Husband's Death

my humble opinion that I can defend and resolve this difficulty.
For granted, there is a presumption that he forgave the condi-
tion at the time of death, nevertheless, currently [during his
lifetime] it is not kerisus. For in any event, she is bound to him
forever. And if it should happen that at the time of death he
says “I do not forgive the condition,” then [the get] does not
sever [the bond]. We merely presume that he will presumably
forgive. But in any case, it does not sever [the bond] as things
stand now. And the words of the Rabanan Kadma’ei cited by
the Bahag are vindicated. Their ruling stands because presumed
forgiveness at death is not present severance.

And it is not far-fetched in my view that this is also the opin-
ion of the Rambam, even according to the version [of the text]
before us. “If he died within thirty days, she is not divorced.”
And this does not refer to the [case discussed] above [involv-
ing mechilah]. And [the Rambam] ruled there regarding one
who said “on condition that you give me” without specifying a
time: She performs chalitzah but may not undergo yibum. The
Maggid Mishneh wrote the reason: because [the condition] re-
quires actual failure or fulfillment, and he derives this from [the
case of] “if I do not come within twelve months,” where we do
not permit [her to remarry] until after twelve months, when
[the condition] is fulfilled in practice. And just as there it is a
doubt whether they permitted her immediately or [only] after
twelve months, so too here it is a doubt — and she performs
chalitzah but may not undergo yibum. This is the intent of the
Maggid Mishneh. And it is very difficult to say that the Talmud
is uncertain about a novel reasoning — whether [the condition]
requires actual failure or fulfillment, or whether potential fail-
ure or fulfillment suffices. And [the Talmud] did not explain
to us what the uncertainty is about, and did not mention this
reasoning at all. The Talmud’s doubt must have a simpler explana-
tion. Rather, we must say with certainty: If in [the case of] “if
I do not come within twelve months” his intent was to appease
her, then when he died, he did not forgive his condition, and
it needs to be fulfilled in practice. Appeasement is not distress;
there is no presumption of forgiveness at death. And as long as it
was not fulfilled in practice, she undergoes yibum. But perhaps
his intent was to distress her, and when he died he forgave the
condition, and once the condition is forgiven, no fulfillment is
required — neither in potential nor in practice — and she is per-
mitted to [marry] anyone. And since we are uncertain about his
intent, she performs chalitzah but may not undergo yibum. The
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doubt is whether he intended to appease her or distress her. And
similarly with the two hundred zuz [case]: If his intent was for
financial benefit and he did not forgive the condition, the condi-
tion must actually fail. And since he died, the condition cannot
actually fail. And if his intent was to distress her, since he died,
the condition is nullified, and it requires neither potential nor
practice. And out of doubt, she performs chalitzah but may not
undergo yibum. And indeed, for the reasoning of the Rabanan
Kadma’ei there is proof from the Talmud’s doubt regarding “if I
do not come from here until twelve months,” mentioned above.
The Talmud’s doubt supports the distinction between distress-based
conditions and other conditions.

And since we have merited to resolve the words of the Rabanan
[Kadma’ei] and to remove from them every difficulty, and the
Ra’avad, one can say, holds like their reasoning, and the Ram-
bam as well, and there is proof from the Talmud — then I will
firmly conclude that this is indeed their reasoning. And con-
sequently, in the case before us: Whether his intent was for
the financial benefit of his family members in their business, or
to distress his wife — if she fulfills the condition and creates
space for his family [in the business], she is permitted to re-
marry without chalitzah, in my humble opinion. However, all of
these matters apply [only] if the language of the condition was
as written in the question: That within a year she shall travel
from her neighborhood and city and dwell in her father’s city.
So that if she travels there and dwells there for twelve months
or purchases a house there — [such that] she is [considered]
among the residents of that city, then the condition has been
fulfilled, and this constitutes kerisus. Even though it is possible
that afterward she might return to dwell in her original place
and harm his family’s business — nevertheless, one can say the
husband was not concerned about this. Since she has already
uprooted her stakes and her dwelling. And established her res-
idence in another place, she will not return from there to her
original place. 2 ot 1°y, — As the Ramban wrote on the Torah
regarding houses of walled cities — see there. The Ramban dis-
cusses the principle that once a person uproots and resettles, they
are presumed not to return. And accordingly, it is proper kerisus.
But if the language and intent of the condition is “on condition
that she not dwell in the city of his family” — and we hold that
one who says generically “on condition that you not enter your
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12Ramban on the Torah, regarding Batei Arei Chomah (houses in walled cities, Vayikra 25:29-30). The Ramban discusses the principle that
once a person has uprooted and relocated, they are presumed not to return to their original dwelling.
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father’s house” means forever — so too here, his intent is that
she should never dwell [there]. Then this is not kerisus at all. A
permanent prohibition binding her forever does not constitute sev-
erance. And this [latter formulation] was not the subject of the
question. Therefore, I will confine myself to the first [interpre-
tation]. And I have written what appears to my humble opinion.

And now I will come to engage briefly with the words of my
brother-in-law, may his light shine. Now, regarding what he
wrote at length about the rule “ein oness begittin,” that oness
(duress/impossibility) does not count in matters of gittin, he did
not mention at all the distinction between “oness — the Torah
exempts [one],” and “oness — the Torah holds [one] liable.”
And [also the distinction] between “oness [is treated] oness [is
treated] as if one did the act,” and “oness that merely occurred.”
These distinctions affect how oness applies to conditional gittin. And
all of this should be investigated in the Shach, Choshen Mishpat
(end of Siman 21), and Mishneh LeMelech (Chapter 11 of [Hil-
chos] Mechirah). Therefore, I will not enter into this matter at
present. And my brother-in-law, may his light shine, was brief
despite being lengthy. He means that the long discussion still omit-
ted key distinctions.

And regarding what he wrote, setting the words of the Ram-
bam against the words of the Rabanan Kadma’ei — since there
is no actual fulfillment or failure [of the condition after death].
I have already written above that since upon his death, the de-
signs of his conditions are nullified. The concepts of “in poten-
tial” and “in practice” are no longer relevant. And according
to the words of my brother-in-law, may his light shine, in any
event, the woman would be forbidden to her [second] husband,
due to the principle that one who is doubtfully forbidden [to
her first husband] is also forbidden to her paramour, and [her]
children would be doubtful mamzerim — and this is not implied
[by the sources]. He argues that Rabbi Shlomo Eiger’s approach
leads to results not implied by the sources.

And regarding what he wrote — from the precise inference and
the superfluity of [the phrase] “all the days of your life” — prov-
ing that [the condition extends] even after his death: this was a
fine and fitting [argument], were it not that there is a difficulty
against it — which my brother-in-law, may his light shine, him-
self perceived: If so, why did [the Talmud] specify thirty days?
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For even without any specification, she should be permitted [to
remarry]! And this would have been a remarkable novel teach-
ing, and the Talmud should not have remained silent about it.
And his answer is insufficient to heal this great breach. But the
truth regarding the resolution of the Mishneh LeMelech’s diffi-
culty there, and the difficulty of the Michtav Eliyahu — we have
nothing but the first answer of the Sha’ar HaMelech, which are
correct words, worthy of the one who spoke them. There still
remains for us to clarify the reasoning of the Ran and the Mag-
gid Mishneh, regarding what was written about the Rambam’s
view, concerning [the condition] “on condition that you not be
intimate with so-and-so forever,” and “that you not enter your
father’s house forever” — because what he [the husband] pro-
hibited to her was not lifted. The explanation of the matter is:
this is not kerisus, since it is because of his bond and his condi-
tion that she is prevented from entering her father’s house, or
from being intimate with so-and-so. For without the condition,
she would have been able [to do so], and the prevention is due
to the bond. Even though the bond eventually breaks upon the
death of so-and-so or her father, nevertheless, she enters from
one prevention into another: For when the father dies, she has
no father’s house [to enter], and when so-and-so dies, it is im-
possible to be intimate with him. Even though the second pre-
vention is not due to the husband’s bond, nevertheless, since
initially it was due to him, and it rolled from one prevention to
another — this is not kerisus. The husband’s condition caused the
first restraint. It then continues as a natural impossibility, so there
is no severance. However, [regarding] “that you not be intimate
with my father or your father,” the initial prevention was not
due to his bond, for even without [the condition] they would
not agree to be intimate with her. And since the initial preven-
tion is not due to the condition, this is kerisus. The condition im-
poses no actual limitation beyond what already existed. However,
[regarding] “to so-and-so,” where the matter was contingent:
If she wishes, she could be intimate with him. But the condition
prevented her. The initial prevention is [therefore] due to the
condition, and entering from one prevention to another — this
is not kerisus. And there is no comparison to the case where
he says “that you not eat pork forever” — there, the initial pre-
vention is due to the condition, for it remains her choice: if she
wishes, she may eat it and receive lashes. And she refrains due
to the bond. And this is not kerisus. And in my opinion, these
matters are straightforward to any understanding person. But
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Conditional Get After Husband's Death

since I saw that my brother-in-law built a deduction upon the
Teshuvah of the Ranach (Siman 6), I say: if we scrutinize in
this manner, we will have learned nothing. This Talmudic phrase
warns against drawing conclusions this way. And in my humble
opinion, the truth is as stated above.

[Said Avraham, son of the author: In my opinion, my brother,
may his light shine, did not build a deduction upon the teshu-
vah of the Ranach. Rather, he derived the ideas from his own
reasoning, based on premises and propositions, and then said
that with this [approach], the words of the Ranach are also re-
solved, even though [the Ranach] did not intend [his words]
in this manner. It is in the manner of “he prophesied, but did
not know what he prophesied.” A Talmudic expression meaning
one arrives at a correct insight without intending it. And so too is
the implication of his [Rabbi Shlomo Eiger’s] language — see
there.] And who is wise like my brother-in-law, may his light
shine, to plumb the depths? May every mother bear children
like him! Beyond this, the words of my brother-in-law, may his
light shine, are more precious than fine gold, sharp and incisive.
And the ruling is a true ruling. And all is prepared for testimony
and for Torah. May this be peace to him and to his Torah learn-
ing, as his precious soul [desires], and the soul of his faithful
friend and brother-in-law.

Moshe the humble, Sofer, from Frankfurt am Main. The signa-
ture of the Chasam Sofer, who identified himself by his family’s city
of origin.

[Said Avraham, son of the author: Since the teachings of this
great rabbi, my brother-in-law, are dear to me — the master,
wonder of the generation, the Gaon of Pressburg, may his light
shine — so greatly, I will delight in them for another moment.
Now, the foundation he established for this permissive ruling —
that the reasoning of the Rabbanan Savora’ei is that any condi-
tion which is for the purpose of distress, [the husband] aban-
dons and forgives at the time of his death. [This] is good in
reasoning, and it is desirable for understanding through it the
version of the Rambam that was before the Ra’avad — [which
reads:] “If he died, she is divorced.” And the reason that mechi-
lah is needed beforehand is because of the doubt — perhaps he
intended [the condition] for financial benefit. And the intent of
the master [the Chasam Sofer] when he wrote “doubt regarding
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financial benefit” accords with what Rashi wrote (folio 74b),!3
where he wrote in the comment beginning “that he intended to
distress,” in these words: “A person who divorces his wife ordi-
narily does so because of enmity; therefore, out of doubt, we say
he intended to distress her.” And how sweet as honey [are these
words], according to what my brother-in-law wrote: that this is
the reason for the Talmudic inquiry: “Did they permit her imme-
diately, or did they permit her after twelve months?” Meaning,
[the Talmud] is uncertain whether we say he intended to dis-
tress her or for financial benefit. And with this, it seems to me
to resolve what Rashi innovated: that the Rabbanan’s reason
[in the case where] his cloak was lost is due to “doubt [whether
it is] to distress,” as mentioned above — and [one might ask:]
what compelled him to [explain it] this way? Especially since
the plain reading proves the opposite: From the fact that nurs-
ing for one day suffices, it is evident that it is certainly for dis-
tress. If it were for financial benefit, one day of nursing would not
suffice. And we would need to strain and draw distinctions, so
why would Rashi need all of this [the “doubt” framework]? But
according to the words of my brother-in-law the Gaon, may his
light shine, this is correct: For this is a Talmudic inquiry that
was not resolved, and it remains a doubt. The unresolved ibaya
is precisely the source of Rashi’s “doubt” formulation. However, de-
spite all this, I have not merited to fully fathom the opinion of
my brother-in-law, may his light shine. The editor now raises his
own difficulty with the Chasam Sofer’s approach. And how is it
possible to impose this interpretation upon the Rambam and
the Ra’avad? For if this is indeed the case, it would be appro-
priate that in [the case where] his cloak was lost, the ruling
should be that the get is doubtful — for on the possibility that
[the condition is] for financial benefit, its monetary value would
suffice [to fulfill it], so why did the Rambam write “it is not a
get”? Meaning: it is certainly void, as is known — every formu-
lation of “it is not a get” in the Rambam means it is completely
void. And the Ra’avad, too, was silent and did not respond to
him [on this point], and conceded to him on this. This proves
that they [the Rambam and Ra’avad] do not hold like Rashi.]
The editor notes that if the Rambam and Ra’avad held that there is
a genuine doubt whether conditions are letzaara or leharvacha (as
Rashi states), the lost-cloak case should yield a doubtful get, not a
definitively void one.
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13Rashi on Gittin 74b, s.v. M2X 7My¥Y7. Rashi writes: 137X *11¥%% 11K Xp*a0n 7997 ,7w73 KIA 72K DR 1NWK NX w131 ONoT — “A person who
divorces his wife ordinarily does so because of enmity; therefore, out of doubt, we say he intended to distress her.”
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