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IMPORTANT DISCLAIMER AND
NOTE ON METHODOLOGY

The Nature of this Work

This volume presents an English elucidation and commentary generated through the utilization of frontier Artificial
Intelligence (AI) models. While the technology employed has been rigorously configured to adhere strictly to Ortho-
dox Jewish hashkafa and meticulously prompted to maintain fidelity to the original Hebrew text, this work does not
represent, nor is it comparable to, the output of a traditional team of rabbinical scholars and professional editors.

Usage and Limitations

This translation is intended solely as a tool to assist advanced learners in accessing the depth of the original work. It
is not intended as a replacement of the original Hebrew source, nor does it carry the authority of a standard rabbinic
translation reviewed by leading Torah authorities.

Despite the safeguards implemented to prevent errors and “hallucinations” common to AI models, the nuance of
Torah study often transcends algorithmic interpretation. Therefore:
1. Verification: Any novel insight, ruling, or conclusion drawn from this translation should be checked against
the original Hebrew.

2. Consultation: All practical questions or derived lessons should be discussed with and verified by a qualified
rabbinic authority before being relied upon.

The goal of this edition is to make these works accessible to a wider audience, but the responsibility for accurate
understanding and practical application remains with the reader.
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and the payment toward another, they are two separate
matters. (AH §26; Rambam, Hilchos Edus, ch. 21)

Regarding motzi shem ra: this applies only where the
husband cohabited with her, for otherwise the fine does
not arise. If he brought witnesses that she committed
adultery while betrothed and the father rebutted them,
the husband’s witnesses are executed; and if the husband
then rebutted the father’s witnesses, the father’s witnesses
are executed and pay money to the husband — death to-
ward one and payment toward another. (AH §26)

If two testified that a man came upon a betrothed maiden
and were rebutted, they are executed and do not pay; if
they testified “he came upon so-and-so’s daughter,” they
are executed and pay the fine to her father; if “so-and-so
raped the ox,” they are stoned and do not pay; if “his ox
[was mounted],” they are stoned and pay the value of the
OX to its owner. (AH §26)

* Some of our teachers hold that everywhere death to-
ward one and payment toward another exempts from
payment, and only with zomemin — to fulfill “as
he schemed” toward each party — one does not ap-
ply kim lei bderabbah minei.(AH §26; Rabbeinu Tam in
Tosafos)

° Rambam’s ruling that they pay the fine to the father
in the “his daughter” case is difficult, and his intended
fine and case require study; it appears his view is that
although the Torah exempted one who came upon a
betrothed maiden from the fine only because of kzm
lei bderabbah minei, the obligation exists, so the wit-
nesses who sought to obligate him — including the
fine he would owe to satisfy Heaven — pay it beyond
the death penalty. (AH§26; Sanbedrin 72a) Some editions
of Rambam instead read that they pay the fine to the
accused. The Kesef Mishneb rejected that reading, but
the Aruch HaShulchan finds the rejection surprising,
since the witnesses were rebutted and it was the ac-
cused they sought to charge.

0 PP

39: LoANsS AND WHEN A DocUMENT Is
WRITTEN

THE Mrrzvau To LEND

There is a Torah positive commandment to lend to a poor
person when he needs it. (AH §1; Exodus 22:24)

* This is an obligation, not optional; one who does not
lend when he is able is called wicked. (AH §1; Deuzeron-
omy 15:9)

* It is also a mitzvah to lend to a wealthy person who
needs a loan, though the poor take precedence if one
cannot lend to both. (AH §1; Sukkah 49b)

* Acts of kindness (gemilus chasadim) are greater than
charity, since charity is only for the poor while acts of
kindness are for both poor and wealthy. (AH §1)

Typres oF LoANs AND DOCUMENTS

There are two kinds of loans: an oral loan (milveh al
peb) and a loan by document (milveh bishtar).(AH §1)

° An oral loan may be either before witnesses or pri-
vately between lender and borrower. (AH §1)

* Aloan by document may be written by the borrower
himself (“I, so-and-so, borrowed from so-and-so”) or
by witnesses who testify in the document. (AH §1)

Where witnesses effected a kinyan sudar from the bor-
rower, ithas the status of aloan by document, and the wit-
nesses may write a document, since an unspeciﬁed kz'nydn
stands to be written up. (AH §1)

* This applies only where the witnesses wrote for the
. [
purpose of a document; if they merely recorded “what
so-and-so admitted before us” and did not write that
he made them witnesses to it, that shows it was only a
memorandum, and the debt remains an oral loan. (AH
§1)

Our Sages advised not to lend without witnesses or a doc-
ument, so the borrower cannot deny the debt. (AH §1)

Every “loan by document” discussed in these laws refers
to a document written by witnesses; a document signed
only by the borrower does not have the status of a loan by
document. (AH §1)

These laws deal with loans of gemilus chasadim, not the

iska documents customarily used commercially, which
follow the laws of Zska in Yoreh Deab.(AH §1)

Liens: CoLLEcTING FrROM SoLD OR TRANS-
FERRED PROPERTY

By Torah law both a document-loan and an oral loan may
be collected from encumbered property, since a lien is a
Torah obligation. (AH §2; most Rishonim and Acharonim, and
not like the Shach)241

* From the moment of the loan the borrower’s person
is obligated to repay, and his property — both mov-
ables and land — serves as surety for the debt. (AH §2;
Proverbs 22:7)

The Sages enacted that an oral loan may not be collected
from property the borrower sold or gave away after the
loan, to protect the buyers, since there was no publicity
to the loan. (AH §2)

* The same protection is given to a recipient of a gift,
who is treated like a buyer. (AH §2)

A loan by document may be collected from land the bor-
rower sold or gave away, since the document gave the mat-
ter publicity and the buyers brought the loss upon them-
selves. (AH §2)

NoTes

241. see Pischei Teshuva, citing the Mishkenos Yaakov siman 16, who at

length upholds that a lien is a Torab-level obligation (shibuda d oraisa).
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Movable property the borrower sold or gave away can-
not be collected in either case — even if he designated
them as apotiki — since the lender did not rely on them
and they carry no publicity. (AH §2; Rashi Bava Metzia 67b)

* Slaves the borrower sold or gave cannot be collected
without apotikz, despite their land-status for the rest
of Torah law. (AH §2; Urim VeTumim)

From the borrower himself, one collects from everything
he has, since his person is obligated to pay.(AH §2)

THE PRESUMPTION OF SCRIBAL ERROR REGARD-
ING LiaBILITY

Even if the guarantee clause (achrayus) was not writ-
ten in the document, one still collects from encumbered
property, for we assume the scribe erred and omitted it.
(AH §3)

* This applies only where it is not stated that there is no
achrayus; if the document explicitly states there is no
achrayus, one does not collect. (AH §3)

* This presumption applies to any clause customarily
written and omitted, and applies equally to docu-
ments of sale. (AH §3)

PracTicAL DIFFERENCES BETWEEN THE Two
Loans

A document-loan collects even from land sold or given af-
ter the loan; an oral loan does not. (AH §4)

* From movables sold or given, neither collects; from
unencumbered property (bnei chorin), both collect
from land and movables. (AH §4)

* Ifthe borrower rented or lent property to others, both
loans collect from the renter or borrower — but an
oral loan (and a document-loan on movables) only af-
ter the rental or loan-period ends, while a document-
loan on land collects immediately. (AH §4)

* Even if the renter prepaid the rent, the document-
lender collects and the renter recovers his rent from
the landlord; but if the court sees no loss to the lender
in waiting, the renter is left in place for his term. (AH
§4)

WiITNESSES WRITING A DOCUMENT REQUIRES THE
BORROWER’s INSTRUCTION

If one lent before witnesses and even said “you are my
witnesses,” the witnesses may not write out their testi-
mony and give it to the lender, unless the borrower ex-
plicitly said “write, sign, and give him a document.” (AH
§5)

* The witnesses must take care not to write until they

hear the borrower instructing them to write a docu-
ment. (AH §5)

* Some say that even after he instructed and they wrote,
they must ask the borrower again before delivery.
Others distinguish: the Sages required a second in-
quiry for a gift-document or a kesubah, where he ob-
ligates himself from his own property, but not for a
loan; so is the practice. (AH §5; Raavad, Hilchos Malveh,
ch. 11; Levush)

If the lender said to write and the borrower remained
silent, silence is like admission and they write. (AH §5;
Shach)

Witnesses who, without the borrower’s instruction,
wrote a record not cast in the language of ashzar produced
no valid document; it is like a mere ledger. It cannot be
used to collect where the witnesses are unavailable or re-
member the testimony only through this writing, for that
is testimony “from their writing” as discussed in Siman
28; if they are present and recall independently, they may
testify orally. (AH §7; Shach)

The requirement of “write and sign” applies only to a doc-
ument of obligation; where one forgives or exempts
another they write immediately upon hearing him, since
forgiveness needs no kinyan.(AH §8)

WRITING A DOCUMENT BASED ON A KINYAN

If the borrower accepted a kinyan sudar — even pri-
vately between him and the lender — the document is
written even if the witnesses did not see the loan, provided
the borrower fully admitted before them, since an unspec-
ified kznyan stands to be written. (AH §6)742

* Even after along delay the lender may come to the wit-
nesses and have them write and deliver a document,
without concern that it was repaid. (AH §6)

* The witnesses should write the date of the kznyan in
the document; if they do not recall it, they write that
they delayed and later wrote it. (AH §6)

* The document is written even if the borrower died be-
fore it was written, even if a repayment-date was set
and passed; likewise for the lender’s heirs. (AH §6)

* Some of the great early authorities hold that after the
repayment-date, and in an ordinary loan after thirty
days, one does not write, out of concern it was repaid;
50 too appears the view of the Geonim cited in the Bezs
Yosef. The Shach decided like the first view, which per-
mits writing, but the Aruch HaShulchan leaves that
decision requiring study and concludes that it is at any
rate a doubtful law. (AH §6; Geonim cited in the Beis Yosef';
Shach)M3

For a kinyan on an admission to enable collecting from
buyers, some hold this works only where the kizyan obli-
gated payment by a set date; a bare admission-with-kinyan
is merely a kinyan devarim and works only to collect from
the borrower himself. (AH §9; Hagahos Ashri, Zeh Borer)

NoTES

242. see Pischei Teshuva, citing the Tumim (sk. 17), who rules like the
Shach that a kinyan effected privately (before a single witness or the
parties alone) is likewise effective.

243. see Pischei Choshen, Edus uShtaros 3:5, distinguishing when a
repayment-date was set versus an ordinary loan within thirty days.
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* The Shulchan Aruch disagrees, holding that admis-
sion plus kznyan automatically encumbers his prop-
erty; the matter requires further study. (AH §9; Shach)

In the kinyan sudar, the lender gives the cloth, the bor-
rower acquires it, and in exchange the borrower obligates

his property for the debt. (AH §10)

THeE BORROWER’S RIGHT TO RETRACT

Even after the borrower instructed or made a ksnyan fora
document, he may still retract from having the document
written; a kznyan not to retract is a mere kinyan devarim.
(AH§11)%4

* Correspondingly, the lender may say he no longer
wishes to lend without a lien, and the loan is voided.
(AH §11)

* If the borrower dissipates his money or goes overseas,
the witnesses write the document against his will. (AH
§11; Urim VeTumim)

* As long as the document was not written, the bor-
rower is not believed to say “I repaid,” and pays only
against witnesses or a receipt. (AH §11; Urim VeTumim)

* If the borrower is trustworthy and honest and stays
local, and the witnesses will not travel overseas, they
write only a memorandum; if the witnesses will travel
and the lender objects, the lender and witnesses go
to court, which writes a full document effective even
against encumbered property. (AH §11)2/‘S

* According to this first view, even after the witnesses
wrote the document the borrower may still bar its de-
livery, so long as it has not yet been delivered. (AH §11;

246
Nesivos)

Others hold the borrower can in no way object once
he instructed or made a kinyan, and the witnesses
write against his will even if he is honest and stays lo-
cal; retraction was permitted only for a gift, not aloan
or sale. (AH §11)

Scork oF “AN UNspPECIFIED KINYAN STANDS TO BE
WRITTEN”

This principle applies to writing all provisions of the doc-
ument, including achrayus, so if it was omitted we say the
scribe erred and one collects from encumbered property.
(AH §12; Shach)

Whether the kzyan must be specifically before the lender
is disputed: some say only a kinyan before the lender al-
lows writing, others say even not before him. (AH §12)

* In any kinyan, the cloth need not be the acquirer’s
own — another person may provide his cloth on the
acquirer’s behalf; the only requirement is that it not
be the cloth of the one transferring. (AH §12; Siman 195)

WHicH WITNESSES MAY WRITE THE DOCUMENT

Only the specific witnesses whom the lender and bor-
rower designated for the k7zyan may write the document;
other witnesses who saw the kizyan may not. (AH §13; Sma)

* For oral testimony, however, testimony is accepted
from all who saw the kinyan.(AH §13)

Where the lender produces no document and sues, if
the borrower denies the loan he is obligated to pay on the
testimony of those who saw the kinyan, and if he then de-
nies he is established as a liar. (AH §13)

* But if he claims “I repaid,” he is believed with a beses
oath even within the loan’s term, since the lender’s
claim is weak for not producing a document. (AH §13)

* If the designated kinyan-witnesses are present and say
no document was yet written for him, the borrower is
not believed to say “I repaid” within the term. (AH§13)

* If the witnesses say they wrote a document and the
lender says he lost it, the borrower is believed to say
he repaid, even within the term. (AH §13; Siman 41)

ApmissioN BEFORE A COURT VERSUS BEFORE
WITNESSES

‘When one admits before a court — whether admission
was made before witnesses or before a court — the court
does not write a document unless he instructed them or
made a kinyan. (AH §14)

* This is so even if the borrower gathered the court,
seated them, and said “be judges over me that I owe
so-and-so.” (AH §14)

But if a standing court, sitting in their fixed place, was
approached by the plaintiff, sent a court-agent to sum-
mon the defendant, who came and admitted before them
— the judges write his admission and give it to the plain-
tiff, since it is now like a loan by document, being public.
(AH §14; Rashi, Zeh Borer)

* Before a court one need not say “you are my wit-
nesses,” since one does not jest before a court. (AH §14)

° The court must recognize both litigants, per Ram-
bam, lest they conspire to obligate someone; but many
hold only the borrower need be recognized, and this is
the ruling. (AH §14; Shach)

* When the court writes such a document it has full
document-status: he is not believed to say “I repaid,”
and one collects from encumbered property. (AH §14)

But if two came to court on their own and one admit-
ted “yes, I owe you a maneh,” the court does not write,
since they were not summoned; it is like admission before
witnesses, and he is believed later with a beses oath that he
repaid. (AH §15)

NoTEs

244. see Pischer Teshuva, citing the Rishmei She'elab siman 52, that per
our custom to write a document after every kinyan sudar the borrower
may retract even from the loan itself.

245. see Pischei Teshuva, citing the Shach (sk. 18-19), that both condi-

s

tions — fixed judges and a summons — are required, correcting later
works that misread the Sma.

246. sce Pischei Choshen, Edus uShtaros 3:4, on the dispute whether wit-
nesses may write even over the borrower’s protest.
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Court RULINGS (PEsak DiN) AND THEIR FORCE

According to the Rif and Rambam, every pesak din is a
full “courtact” (maaseb beis din): he is not believed to say
“I repaid,” and one collects from encumbered property.
(AH§15)

* A pesak din is written only where the defendant was
summoned and did not come on his own, or where he
came but was found liable through his own arguments
— but where he came voluntarily and immediately ad-
mitted, it is only like admission before witnesses and
he is believed to say he repaid. (AH §15)

According to the second view, a pesak din is not a court
act but merely a record of the ruling; he is believed to say
“I repaid,” and the judges need not notify him. (AH §15;
Shach)

* On this view they may issue a pesak din immediately
after ruling, but if the lender returns later to request it
they do not write, out of concern he was repaid, unless
the court knows he was not yet repaid. (AH §15; Shach)

Where a pesak din is held, the Shulchan Aruch rules the
borrower is not believed to say he repaid; the Rema cites
those who hold he is believed against a pesak din in any
case. (AH §16; Shulchan Aruch; Remal)z47

° On the Rif/Rambam view, the judges must inform
the defendant that a pesak din was given, so he takes
care to retrieve it upon paying; if they did not inform
him, he is believed to say he repaid, and the judges are
believed to say they did not tell him. If the judges do
not remember whether they informed him, we pre-
sume they acted as required and did inform him. (AH
§16)

* If it becomes known that the lender held the pesak
din many days without suing, it is reasonable he was
repaid, and the judges should investigate the matter
thoroughly. (AH §16)

A pesak din records “so-and-so and so-and-so argued thus
and were ruled liable for such”; a maaseb beis din records
that so-and-so is obligated and his property is encum-
bered, in the language of debt-documents. (AH §16)

* The current practice seems to follow the second view,
and people are not careful to retrieve the pesak din
upon payment. (AH §16)

ApmissioNs CONCERNING DEeposits VERSUS
LaND

Where one admits owing money or movables — even
a deposit still in existence — a document is not written
without instruction or kinyan, lest he return the mov-
ables and be sued again on the document. (AH §17; Sma)

But an admission concerning land or something at-
tached to land — such as “this house is so-and-so’s” — is

written even before only two, without k7zyan and with-
out “write and sign,” since there is no concern he will re-
turn it and be sued twice. (AH §17)

DocuMENTS BROUGHT TO COURT LACKING THE
INsTRUCTION CLAUSE

A document of admission or loan brought to court,
signed by two, in which it is not stated that the admitter
said “write and sign,” is valid, for presumably they would
not have written without instruction or ksnyan.(AH §18)

° Some say this applied in earlier generations when
scribes were expert; nowadays we suspect they wrote
without instruction. Because the writing is cast in the
language of a shtar, however, it is not testimony “from
their writing” and is valid against the borrower him-
self, who cannot denyj it fails only against buyers. (AH
§18; Urim VeTumim)

* With such a document the borrower is believed to say
“I repaid,” being like an oral loan. (AH §18; Shach)

* If the witnesses say he instructed them, they are be-
lieved, since they are not contradicting themselves,
and it has full document-status. (AH §18)

* If the borrower admits he said “write and sign”: if
the witnesses died he is believed to say he repaid via
migo; if the witnesses are alive he is not believed. (AH
§18; Rabbi Akiva Eiger)248

Where the document shows it issued from a court
(“before us, the court, he admitted”): if it states the bor-
rower instructed them, it is valid even with only two sig-
natures. (AH §19; Sma)

e If it does not state he instructed them, we sus-
pect a mistaken court that thought admission be-
fore two equals admission before a court, and it lacks
document-status. (AH §19)

* It is nonetheless valid if the document shows three
were present — e.g. “we sat as a court of three,” or
“one of us was absent,” or that it was done before an
expert, or “and so-and-so said to us,” from which it
emerges that three were present. (AH §19; Shach)

WRITING A DOCUMENT FOR THE BORROWER
WIiTHOUT THE LENDER

A document is written for the borrower even though the
lender is not present, since he may obligate himself. (AH
§20)

* Sill, if the lender protests — saying he does not wish
to be considered wealthy, or other claims — he is
heeded and it is not written against his will. (AH §20)

A document is not written for the lender without the bor-
rower. (AH §20)

* This holds even if the lender says “write and sign it

NortEes

247. see Pischei Teshuva, citing the Chacham Tzvi, applying the not-
believed rule of a written pesak din even to a claim regarding land.
248. see Pischei Teshuva, citing the Mabarchash siman 1 (via R” Akiva

Eiger), that where the witnesses died he is believed via migo, but not
where they are alive.
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and hold it, and give it to me if the borrower comes
today to make a kinyan, otherwise tear it,” lest he in-
tend some scheme. (AH §20)

Even if the borrower already accepted a kinyan su-
dar before witnesses in the lender’s absence, and the
lender later asks that a document be written on that
admission-with-kinyan, it is not written, per the view
that an unspecified kzzyan stands to be written only
where the kinyan was before the lender. (AH §20)

KinYAN REQUIRED FOR A DOCUMENT WRITTEN
WriTHOUT THE LENDER

A document is written for the borrower without the
lender only where a kinyan was made, so his property
is immediately encumbered even before the document
reaches the lender. (AH §21; Nesivos) All the more so, where
the kinyan was made before the lender, the property is en-
cumbered even if no document was written at all, as the
Nesivos HaMishpat notes.

* Without a kznyan one does not write, even if the bor-
rower handed over the money before us, lest he later
deliver the document and the buyers wrongly assume
the lien dates from the writing. (AH §21)

* There is a remedy without a kinyan: the witnesses im-
mediately take the document into their hands and de-
liver it to the lender, or acquire it on his behalf, since
one may act to another’s benefit in his absence. (AH
§21; Sma)

* Per the Rema, another remedy is to write explicitly
that he encumbers his property “from now,” so that
even if the document reaches the lender later, he col-
lects from buyers from the date of writing — but later
authorities hold this does not help on the view requir-
ing a kinyan.(AH §21; Rema)

Some early authorities hold that even without a kinyan
one writes for the borrower without the lender: once the
document reaches the lender — even much later, and
even if the loan itself occurred later — the property is
encumbered from the date of writing; if the document
never reaches the lender, there is no encumbrance. The
Shulchan Aruch did not cite this view, but the Shach ruled
that one in possession may invoke it. (AH §22; Shach)

DELIVERY OF THE DOCUMENT

If the borrower said “make a kznyan that I owe so-and-so,
and write him a document,” the witnesses write and de-
liver it to the lender, if he does not protest. (AH §23)

* Butif he said “write it and place it in my hand,” they
do not give it to the lender, who does not acquire un-
til it leaves the borrower’s hand — and then the lender
acquires from the time of the knyan. (AH §23; Shach)

* Even per the view that after a kinyan one cannot re-

tract, if he explicitly said at the kinyan “write and give
it to me,” they do not give it to the lender. (AH §23)

A DEBT TO TWO LENDERS

Where one borrowed from two partners and in-
structed a document be written in both their names, even
if delivered to one of them, both have document-status
to collect from buyers, since they are partners in the debt.
(AH §24; Siman 77)

Where he did not actually borrow but obligated
himself to two, wrote a document in both names, and
delivered it to one: the one who received the document
has document-status, collects his share from encumbered
property, and the obligor is not believed against him to
say “I repaid”; the other has only oral-loan status, collects
from unencumbered property, and the obligor is believed
against him to say he repaid. (AH §24; Siman 40)

* If, however, he accepted a kinyan obligating himself
to both, they become partners from the time of the
kinyan, so delivery to one is like delivery to both —
even if the other never knew and even if he died —
and it follows all the laws of a partnership loan.(AH
§24; Siman 77)

* This holds even if he told the witnesses to write and
give the document to him and he later handed it to
one of them; the kizyan obligates him to both as part-
ners. (AH §24)

DocumenTs THAT CANNOT BE WRITTEN

Witnesses who saw a kzyan made from a minor may not
write a document about him, since his kizyan is void; like-
wise if he said “write,” it is void. (AH §25)

Whether witnesses may write, for now, what they saw
regarding a benefit to Reuven whose entitlement is not
complete until further witnesses testify, is discussed else-
where. (AH §26; Siman 205)

RETRACTING A PROMISE TO LEND

One who promised to lend and told the borrower to
have witnesses write a document that he owes a maneb,
and then retracted before lending, gives the borrower no
claim, since the borrower acquired nothing. (AH §27)

* Even if he accepted a kinyan sudar, it is void, since
money is not acquired by kinyan sudar.(AH §27)

He must, however, reimburse the scribe’s fee, under
dina dgarmi.(AH §27; Levush)**

* But if he said “bring a pledge and I will lend on it,”
and the borrower brought it and the lender took hold
of it, he cannot retract, for through taking the pledge
he acquired the promised money; likewise regarding
a promise to lend an object, which the borrower ac-
quires through the ksnyan exchange. (AH §27)

NoTES

249. see Pischei Teshuva, citing R” Akiva Eiger (responsum 134), who
grounds the scribe-fee reimbursement in dina dgarmi from the

Rosh’s craftsman case, but only where the lender told him to prepare
adocument.
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° Some dispute this regarding a pledge, and the Aruch
HaShulchan concurs, since we do not find a kinyan
effected by a pledge given before the loan; he leaves the
words of the Nesivos HaMishpat requiring study. (AH
§27; Ketzo:)zso

PAYMENT OF THE SCRIBE

For all documents the borrower pays the scribe’s fee, since
the benefit is his — even in an zskz document. (AH §28)

¢ If the lender lost the document and needs another, he
pays the scribe for the second one. (AH §28)

When the borrower needs a receipt written, the lender
pays, since he should have guarded his document. (AH
§28)

But if the term passed and another document is
needed, or even if the first was lost, the borrower pays,
since the lender can demand “pay me.” (AH §28; Urim
VeTumim)

0, PR

40: ONE WHO OBLIGATES HIMSELF TO
ANOTHER

OBLIGATING ONESELF IN WRITING

A person can obligate himself to another even though he
never borrowed any money from him at all. (AH §1)

If he writes in his own hand “I, so-and-so, owe so-and-
so amaneh” and hands him the document, he is obligated
to pay, even though we know he never borrowed from
him. (AH §1)

If he handed him the document privately, he col-
lects only from unencumbered property (bne: chorin),
not from encumbered/sold property. (AH §1)

If he handed it to him before witnesses of transfer
(edei mesirah), he collects even from encumbered prop-
erty. (AH§1)

OBLIGATING ONESELF VERBALLY

By the accepted view — that of the Shulchan Aruch and
most Rishonim — an oral self-obligation creates no liabil-
ity at all, even before witnesses. (AH §1)

According to the Rambam, one can obligate himself
even verbally: if he says to witnesses “Be witnesses that
I owe so-and-so a maneh,” or wrote “I hereby owe you
a maneh” even without witnesses present, or said before
witnesses “T hereby owe you a maneh by document” —

even without saying “You are my witnesses” — he must
pay, since he obligated his person like a guarantor (arev).
(AH §1; Rambam; Bava Metzia 94b)251

* This works to bind one’s person for a monetary liabil-
ity only where there is no condition attached; a condi-
tion renders it an asmachta. (AH §1)*2

Obligating oneself verbally to give a specific object is
worthless, since an object is acquired only through an
act of kinyan — meshichah, mesirab, hagbahab, or
kinyan sudar.(AH §1)>°3

Even according to the Rambam, such a verbal obliga-
tion does not collect from encumbered property. (AH
§1)2)4

* Many Rishonim dispute the Rambam’s view. (AH §1)

‘WAIVER (MECHILAH)

If one says to another “I have received such-and-such
toward the debt you owe me,” even though we know he
received nothing, or says “I hereby waive for you the debt
up to such-and-such an amount” — all agree it is a valid
mechilah and he cannot retract, since mechilah requires
no kinyan.(AH §1; Siman 241)

This applies only where he did not err; butifhe erred,
thinking he had received it and it became clear that he had
not, a mechilah made in error is no mechilah. (AH §1)

All the more so where one admitted a debt to another
under the assumption that he owed it and it later became
known that he erred — established by witnesses or by the
creditor’s own admission that nothing was owed — itisan
admission made in error and worthless, even if he handed
over adocument before witnesses or made a kinyan sudar,
for any kinyan made in error is retractable, and likewise
a document made in error is no document at all. (AH §1;
Shau:h)zs5

COLLECTING FROM ENCUMBERED PROPERTY

If a borrower wrote in his own hand and witnesses
signed on it, he collects from encumbered property even
if the document was handed over not in the presence of
witnesses. (AH §2)

If he wrote a document in his own hand without wit-
nesses signing it, but handed it to the lender before wit-
nesses, it is a documented loan and collects from encum-
bered property, since edei mesirah are like edei chatimah
and generate publicity. (AH §2)

* This applies only where the witnesses read the docu-
ment handed over in their presence and it is written
in the borrower’s own hand, so that it cannot easily

Norr

250. see Pischer Choshen, Halva'ah 1:38, on the caution against retracting
a promise to lend.

251. see Pischei Teshuva 40, citing the Shevus Yaakov (111:145) and Chavos
Yair (137), that where it is known the written obligation arose from an
arev-after-the-loan without a ksnyan, we do not extract payment.

252. see Pischei Choshen, Kinyanim 18:5, that a verbal or written self-
obligation binds only when made absolutely, but not when made con-
tingent on a condition.

s

253. see Pischei Choshen, Kinyanim 18:19, that while one cannot obligate
himself to transfer the body of a specific object without a kinyan, one
can obligate himself monetarily even for a thing not yet in the world.

254. see Pischei Choshen, Kinyanim 18:7, that all the Poskim dispute the
Rambam and hold one is bound even for an unspecified (davar she eino
katzuv) obligation, though some limit collection to bnez chorin.

255. see Pischei Teshuva 40, noting the Tumim and Nesivos on the scope
of the Shach’s rule, and Maharshak’s objection from the Rif and Rosh.
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be forged; written in another’s hand it is not a docu-
ment. (AH §2; Sma)Z%

Some Geonim ruled that the borrower must tell the wit-
nesses before whom it was transferred, “Sign and testify
that it was handed over in your presence,” so that there be
publicity; without this instruction there is no publicity.
(AH §2; Shach)

* They need notsign this very document; even on a sep-
arate writing they may record that so-and-so handed
such a document to so-and-so in their presence, and
then he collects from encumbered property. (AH §2)

* If he did not so instruct them, he collects only
from unencumbered property, not from encumbered
property. (AH §2)

* It appears that once he did so instruct the witnesses,
then even if they did not write it he collects from en-
cumbered property, since the instruction itself gener-
ated the publicity. (AH §2)

0 QP

41: A LosT OR ERASED LOAN DOCUMENT

RENEWING A WORN OR ERASED DOCUMENT
TurRoOUGH BEIs DIN

One holding a document he sees is wearing away and
about to be erased entirely may bring witnesses before bezs
din — whether the signatories to the document or oth-
ers who recognize the signatures and know its contents
— who testify, and beis din issues him a confirmation
(kiyum).(AH §1)

Even if it was already erased entirely, since the wit-
nesses know what was written in it they testify before beis
din, which issues a kiynm. (AH §1)

This testimony may be received even not in the presence
of the borrower, and even for a fully erased document,
just as testimony is received for one going overseas. (AH§1;
Siman 28)

‘While the document is not yet fully erased, witnesses
are not really needed, for beis din can read it themselves;
still it is better for the lender to bring witnesses, lest it be-
come unreadable by the time it reaches bezs din. (AH §1;
Sma)

The witnesses themselves — even the document’s own
signatories, and even if the document was erased in their
presence — may not draw up a new document on their
own, whether dated from the original date or from now,
without the instruction of the borrower and lender; only
beis din has this power. (AH §1)>7

* If, however, they erred in their original writing

so that it was not written properly, they may write it
again, since they have not yet discharged their agency.
(AH§1)

WHEN A Kivum MAY BE IsSUED FOR AN ERASED
DocuMENT

Beis din issues a kZynm on an erased document only when
itis established through witnesses that it was erased by ac-
cident, through some cause, or from age. (AH §2)

Where it is not clarified that it was erased by some
cause, no kzynm is issued — since the holder did not guard
itand leftitin a place liable to erasure, we suspect the debt
was paid; hence without the borrower present no kiyum
is made. (AH §2)

All the more so if it became known that the lender

erased the document of his own will — we certainly say
itis a paid document. (AH §2)

Tue TexT AND FORCE OF THE KiyUuM

The kiyum is written as a new document stating: “We,
beis din, so-and-so, so-and-so, and so-and-so — so-and-
so son of so-and-so produced before us an erased docu-
ment for the sum of such-and-such, dated such day, its
witnesses being so-and-so and so-and-so,” the dayanim
also attesting that the document was erased. (AH §3)

If the witnesses to the erasure are others [not the
dayanim], they must be named in the document — that
so-and-so and so-and-so testified to the erasure and to
what was written and signed in it — so the borrower can
challenge and disqualify them if they testified falsely. (AH
§3; Sma)

The dayanim sign the document, and it carries all the
force of the original. (AH §3)

MakiING THE KiyuMm SERVE ALso As A COURT Au-
THENTICATION

Every document requires court authentication (kzyum
beis din) so the borrower cannot disqualify it as forged; if
the lender wants this erased document also to have such
authentication, bes din, when receiving testimony from
the document’s own witnesses, must have each testify
concerning both signatures — that this is their signature,
or per Rambam that each say “and I am a witness to this
matter” — and then it is authenticated like any authenti-
cated document. (AH §4; Rambam)

‘When others testify on the signatures, although for or-
dinary documents it suffices that they attest to the signa-
tures, here — since the document was erased — it counts
as new testimony requiring derishah vachakirah, mean-
ing each testifies not in the presence of the other. (AH §4;

Nesivos)

Even if beis din did not spell all this out, if they wrote “and

NoTEs

256. see Pischei Teshuva 40, citing the Chavos Yair (78), who both defends
reading the Sma to require two conditions and describes his practical
scribal formula for lenders whose borrowers refuse a kinyan.

257. see Pischei Choshen, Sh'taros 3:15-16, for the practical requirement
that beis din also authenticate the signatures and record it in the kzyum.
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we were required to take the testimony of the witnesses
and it was found consistent,” one collects with it and no
further authentication is needed, and the borrower may
not contest it. (AH §4)

If they did not write this wording, the lender will later
need to bring proof when the borrower contests, like any
document requiring authentication; failing such proof it
is like an unauthenticated document. (AH §4)

Where the document is not fully erased so that it can
be read, and others testify to the signatures, it is an au-
thenticated document even if beis din did not write the
extra wording, for this is the standard authentication of
all documents. (AH §4)

TEARING THE ORIGINAL DOCUMENT

Some say beis din must write in the kfyum that they tore
the original document; if they did not tear it, it is invalid,
lest two sets of witnesses who know its contents each go
to a different beis din, giving the holder two documents
to collect twice. (AH §5; Shach)>>

* Evenifthey did not mention it, presumably they acted
lawfully and tore it, for we do not suspect bess din
erred; still, to avoid doubrt, they should be careful to
write so. (AH §5; Shach)

For a gift document or a sale document that states
it carries no achrayus that was erased, beis din writes a
new one even though the original was not torn, since it
concerns a specific parcel of land and there is no concern.
(AH §5)

Where the gift document contains achrayus, and
likewise sale documents with achrayus, they must tear the
original: once the land is seized from the recipient, he can
collect through the achrayus, and if two documents re-
mained in his hand he and the transferor could collude so
that he collects from two buyers. Alternatively they write
that this document was not written to collect from en-
cumbered or free property but only to establish this land
in the recipient’s or buyer’s hand. (AH §5; Shach)259

* Foraloan document such wording cannot be written,
since a loan document’s whole purpose is to collect
with it, whereas a sale or gift document’s purpose is
to establish the land in his possession. (AH §5)

With a gift document one must also be careful to
write it from the original date and not from the date bezs
din writes it, lest after the gift the recipient sold or gave
the land back to the original donor in a full kzzyan, and
he then produce this kzyxm claiming it was later re-gifted
to him. (AH §5)

A DocUMENT REPORTED LosT

One who comes saying his loan document was lost and

asks beis din to write him another — even if he brought
the original witnesses who attest they wrote and delivered
it, and even witnesses that it was lost — bezs din does not
write him another, lest he find the original too and collect
twice. (AH §6)

Only if witnesses attest the document was burned or
the like, so that it no longer exists at all, do they write him
another; and we do not suspect he has many sets of wit-
nesses to the burning to collect from many courts, since
when the borrower pays on the strength of the burning-
witnesses the lender writes him a receipt. (AH §6)°°

The prohibition against writing another when he
brought witnesses that it was lost applies only where bezs
din does not inform the borrower; but when beis din
informs the borrower, they may write another, and the
borrower will be careful to take a receipt when he pays.
(AH §6; Shach)

* Beis din should therefore take care, when the lender
brings witnesses that his document was lost, to inform
the borrower. (AH §6; Shach)

Although there is concern he may collect from orphans
who do not know of this, it is not in our power to cause
the lender to lose his debt over such concerns where he
did not act negligently. (AH §6)

If he brought no witnesses that it was lost, bezs din does
notattend to him, lest there be some deception; but when
he brought witnesses they must attend to him so he not
lose his debt. (AH §6)

Beis din should not write a copy of any document unless
they see a need — such as it being erased, burned, or lost
with witnesses. (AH §6)

If one brought a copy of a document to bezs din and
no reason was written in it for why it was written, bess din
does not collect with it until he produces the actual doc-
ument, lest those who wrote the copy erred, causing the
borrower to pay twice. (AH §6)

CopPrIEs OF GIFT AND SALE DOCUMENTS WITHOUT
ACHRAYUS

For a gift document without achrayus, or a sale doc-
ument stated not to have been sold with achrayus,
if he says his document was lost, they write him another
even without witnesses that it was lost, since there is no
concern. (AH §7)

But with no need at all — where he does not claim it
was lost but merely asks for another copy — no copy is
made even for a sale or gift, for no document is copied
without need. (AH §7)

With some need it is written — e.g., a will document
listing gifts to several people, and one of them comes to
beis din to have his portion written separately so he holds

Nortes

258. see Pischei Choshen, Sh'taros 3:17, that the requirement to tear the
original and record the tearing is essential to the validity of the kzyum.
259. see Pischei Choshen, Sh’taros 3:18, on the alternative wording — that
the document was not written to collect from encumbered or free

property — in place of tearing the original.

260. see Pischer Teshuva 41, citing Zichron Yosef, on the case where wit-
nesses attest the document was burned; and Pischei Choshen, Sh’taros
3:23.
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a document of his own; they write it, for a will document
does not serve to collect from buyers and the orphans can
claim they paid, so there is no concern of double collec-
tion. (AH §7)

* This applies to a will document that witnesses wrote
from what they heard from the dying person, which
has no status of a proper document; but a document
a shechiv mera himself commanded be written and
made kinyan, merely phrased as a will, is a full doc-
ument. (AH §7; Shach, end of Siman 253)

A DocuMeENT HELD BY A THIRD PARTY OR DE-
POSITED

A loan document not in the lender’s hand but held
by a shalish with whom both parties deposited it, and the
shalish reports it was lost — even without witnesses, they
write another, since there is no concern the borrower will
find it, as it was not lost from his hand and he does not
know where it was lost; and the shalish is believed even
without witnesses. (AH §8)

If it is known the lender deposited it with another
and the lender brought witnesses it was lost from that per-
son’s hand, they write him another even without inform-
ing the borrower, but they inform the depositary that
they wrote another — lest he find it and return it and the
lender collect with it. (AH §8; Nesivos)

* There is no concern to inform the borrower about the
lender finding it, since it was not lost from the bor-
rower’s hand and he does not know where it was lost.
(AH §8)

A LENDER TRAVELING TO COLLECT OVERSEAS

Where the borrower is overseas and the lender must
travel there to collect, and fears his document may be lost
on the way, he may come to beis din, which writes him an-
other; he deposits his document with the bess din of his
city, and they write in the copy that it was given for this
reason. (AH §9)

The beis din in the borrower’s place will inform the bess
din in the lender’s place when he pays, and then that bezs
din tears the original held by them. (AH §9)

If he says he lost the copy on the way, they give him
another copy even without witnesses that it was lost, and
we do not suspect double collection, for when collecting
with the copy he must request a receipt and it will be writ-
ten for him. (AH §9; Nesivos)

But the actual document is not returned to him un-
less he brought witnesses it was lost on the way; and we
do not suspect he will find it, since a thing lost on the way
is presumably not searched for. (AH §9; Nesivos)

VERBATIM COPIES OF SALE AND GIFT DOCUMENTS

The caution against giving an unneeded copy of sale and

gift documents with achrayus is only when written in the
form of a document; but when copied letter-for-letter
and marked as a copy of the document, it has no status of a
document to collect from encumbered property — since
it is evident the original is intact — so such a copy needs
no beis din, and even witnesses may copy it, provided they
are valid witnesses. (AH §10)

For a loan document, however, one does not write with-
out beis din. (AH §10)

THE BORROWER’s PLEAS WHEN THE DOCUMENT Is
ABSENT

If the lender claims his document was lost with no
witnesses that it was lost and no witnesses who know of
the document at all, and the borrower says “it never hap-
pened — there was never a document, and I never bor-
rowed from you,” the borrower is believed and swears a
beses oath. (AH §11)

But if there are witnesses that he had such a docu-
ment and the borrower says “it never happened,” he is es-
tablished a liar on their word and must pay. (AH §11)

If he says “I paid,” he is believed with a beses oath —
even if the document’s own witnesses are alive, even if a
kinyan was made at the loan, and even if it was a dated
loan still within its term — since the document was his
and is not in his hand and he has no witnesses it was lost,
this is worse [than a verbal loan], for we suspect he did pay
and therefore did not keep it; the borrower swears beses
and is exempt. (AH §11)

Even if the document is produced by another who
found it, and the borrower claims “it fell from me after I
paid,” though within its term, he swears beses and is ex-
empt — since the document is not in the lender’s hand
we do not apply the presumption that one does not pay
within the term, for its having fallen weakens it, making
it worse than a verbal loan. (AH §11)

But if the lender deposited it with another and the
document is produced by that depositary, the borrower is
not believed to say “I paid and it fell from me and you
found it,” even though it was not deposited with wit-
nesses, and even though he is not a full shalish — since
the depositary is believed with a 7zgo that he could have
returned it to the lender. (AH §11; Siman 56)

A CrtY DESTROYED OR BURNED

A city besieged and destroyed, or burned, where it
is known Reuven had documents there — they are pre-
sumed lost, and bezs din writes him others on the strength
of witnesses who know of those documents, and even if
the borrower protests he is disregarded. (AH §12)%¢!

* All this depends on the nature of the destruction or
fire and the beis din’s assessment. (AH §12)

NoTES

261. sce Pischei Choshen, Sh’taros 3:21, that even after judgment was ren-
dered, a strong umdena that the document was lost lets beis din rein-

state collection.
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0 PR

42: WRITING AND INTERPRETING
DoOCUMENTS

MaTterIAL THAT CAN BE FORGED

A promissory note may not be written on material that
can be forged; if it was, it is invalid — even to collect im-
mediately — and has only the status of an oral loan. (AH
512

This applies to a loan document, or a sale or gift docu-
ment where the kznyan was effected by some other means
and the document is merely proof; but a document by
which the kinyan itself is effected (shtar aknazsa) —
which does not serve as proof and need not endure for
many years — is valid on such material. (AH §1; Jeremiah
32:14)

Any document not made according to the enactment
of the Sages should not be drawn up lechatchilab, even
where there is no reason to invalidate it; bedieved it is valid.
(AH §1)

* An exception is a folded document (shtar mekushar),
not used nowadays, whose witnesses signed on the
outside — invalid even bedieved, since the witnesses’
signatures must be on the inside. (AH §1; Shach)

LANGUAGE, ScRIPT, AND CARE IN WRITING

A document may be written in any language and any
script, provided the scribe is precise so that no alteration
or fraud can be introduced — that the lender can neither
add nor subtract a letter to his advantage. (AH §2)

Among the safeguards in examining documents is to scru-
tinize the vavs and zayins: if they are crowded between
words, suspect that a vav or zayin was forged in; if the let-
ters are too far apart, suspect that a letter — a heb or ches
— was erased and one leg left standing as a vav. This ex-
amination applies in every script and language. (AH §3)

The letters should be uniform and the writing even
throughout — not crowded in one place and spaced in
another — lest a letter be added in the gap without detec-
tion. (AH §3; Sma)

Witnesses may not sign until they scrutinize every letter,
and when a document comes before the judge he must ex-
amine and compare its letters; if he sees any alteration he
does not collect on it until he investigates thoroughly. (AH
§3)

Wherever an erasure can be suspected — that the doc-
ument’s holder erased a spot — we assume so, and the
document is invalid. (AH §3) If necessary, the court presses
and chastises the document’s holder until he admits, so
that the true judgment emerges.

The judge is obligated to inspect the document. The es-
sential ruling is that the court raises a suspected-forgery
claim on its own only for heirs and buyers, for whom the
court ordinarily pleads, not against the borrower, seller,
or giver himself. (AH §3)

* Against the party himself, bezs din shows him the doc-
ument; if he senses no defect, the court does not raise
one for him.

* If the party disputes some detail of the document’s
contents, however, the judge must raise the suspected
forgery on his behalf even under this rule, as the Shach
qualifies. (AH §3; Shach)

NUMBERS AT THE END oF A LINE

The scribe must take care not to write the numbers three
through ten at the end of a line, lest ten be forged into
twenty or three into thirty. (AH §4)

If “thirty” is written at the end of a line, we do
not suspect it originally read “three,” for there is a pre-
sumption the witnesses acted properly and did not write
“three” at a line’s end. (AH §4; Nesivos)

If written in the masculine form (sheloshab, asarab) there
is no concern, since forging into thirty would require eras-
ing the beb and leaving a visible erasure; still, it is proper
to be careful even here, and it is proper to avoid “eight”
(shemonah) too.(AH §4; Shach (against the Nesivos))

* Bedieved a document is not invalidated when written
“eight” or “thirty” in the masculine. (AH §4)

Since numbers are usually written in the feminine, when
the numbers three through ten fall at the end of a line the
scribe rearranges the text until the number falls within a
line, so that a forged “thirty” at line’s end will be exposed
by the “three” appearing mid-text. (AH §4)

Even under the rule that the lower text overrides the
upper, where the upper reads “three” and the lower, at
line’s end, reads “thirty,” we do not follow the lower text,
since it appears more likely a forger added the yud and
mem. (AH §4; Shach)

Numbers should not be written as single letters (e.g. bet
for two, dalet for four), lest bet be forged into kaf or dalet
into 7esh; if so written, the document can be forged and is
invalid. (AH §4)

* If written as a gematria or acronym that cannot be
forged — such as yud-bet (twelve) — it is valid, since
witnesses would not have signed on a lone bet and it
would appear crowded; still, lechatchilah one should
avoid all acronyms and gematrios in documents. (AH
§4; Shach)

CONTRADICTION BETWEEN UPPER AND LOWER
TexT

If the upper and lower text can be reconciled without

NoTEs

262. see Pischei Choshen, Edus uShtaros 5:2, on the parallel dispute
whether such a document may collect immediately when eide: mesirah

remember its contents.



